THE COMMONWEALTH OF M ASSACHUSETTS
OFFICE OF THE ATTORNEY GENERAL

ONE ASHBURTON PLACE
BostoN, MASSACHUSETTS 02108

MAURA HEALEY TEL: (617) 727-2200
ATTORNEY (GENERAL WWW.mass.gov/ago

December 7, 2015

BY FIRST CLASS & ELECTRONIC
MAIL (northeastplanning@fws.gov)
Libby Herland, Project Leader

Eastern Massachusetts National
Wildlife Refuge Complex

73 Weir Hill Road

Sudbury, MA 01776

Subj: Comments on Monomoy National Wildlife Refuge, Chatham, MA; Final
Comprehensive Conservation Plan and Environmental Impact Statement
(FWS-R5-R-2013-N265; BAC-4311-K09).

Dear Ms. Herland:

We appreciate the opportunity to comment on the U.S. Fish and Wildlife Service’s
(FWS) Final Comprehensive Conservation Plan and Environmental Impact Statement for the
Monomoy National Wildlife Refuge (Final CCP/EIS). :

Our overriding concern is that the Final CCP/EIS erroneously asserts that the FWS holds
title to the submerged lands under Nantucket Sound that are owned by the Commonwealth of
Massachusetts. We have reviewed the Final CCP/EIS, the FWS’s responses to comments on the
Draft CCP/EIS, and the documents that the agency relied on to support its position on the
location of the Refuge’s western boundary. Based on our review, we unfortunately continue to
disagree strongly with the FWS’s assertions that the 1944 Judgment on the Declaration of Taking
(Judgment) (1) effected a taking of the Commonwealth’s submerged land in Nantucket Sound
and (2) eliminated the public trust rights in the condemned tidelands. As we discuss below, the
FWS did not acquire any submerged land under Nantucket Sound pursuant to the 1944
Judgment, and the Commonwealth has always, and continues to, lay claim to all of the
submerged land below the mean low water line on the Refuge’s western side. While we believe
that there is a way to resolve the public trust rights issue, which we propose at the end of this
letter, there does not yet appear to be common ground with regard to the property line on the

' Volume I of the Final CCP/EIS is cited as “I Final CCP/EIS at __* and Volume II of the
Final CCP/EIS is cited as “II Final CCP/EIS at _.”
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Refuge’s western side.? If the FWS refuses to revise its position regarding its erroneous claim to
ownership of the submerged lands on the Refuge’s western side, then the Commonwealth will be
forced to consider all of its available legal remedies to prevent the FWS’s unlawful impingement
on the Commonwealth’s valuable property rights and jurisdiction.

A. THE TEXT OF THE 1944 JUDGMENT AND THE HISTORICAL DOCUMENTS
DEMONSTRATE THAT THE FWS DID NOT ACQUIRE ANY OF THE COMMONWEALTH’S
SUBMERGED LANDS IN NANTUCKET SOUND.

It is well settled that courts will not rely on extrinsic evidence to determine the meaning
of a deed or other devise where the text of the instrument is unambiguous on its face. See Sheftel
v. Lebel, 44 Mass. App. Ct. 175, 179 (1998). In our earlier comments, we explained in detail
why the four corners of the Judgment demonstrate the FWS’s unambiguous intention to acquire
only “land lying above mean low water” within the coordinate based line on the Refuge’s
western side.? In response, FWS asserts that “[t]he Declaration of Taking includes a detailed
written description of an extensive area containing upland, intertidal flats, and submerged ocean
waters [sic], as well as a map generally outlining th[e] exterior limits and describing them as the
‘Limits of Area to be Taken.”” Il Final CCP/EIS, at K-7. The detailed written description,
however, does not ever use the term “submerged land” in Nantucket Sound or any other term
that might refer to land under the Sound’s waters (e.g., land under navigable waters). See
Judgment Sched. A. Instead, the “five discrete descriptors of monuments and features to be
acquired” all describe features lying above mean low water within the coordinate based line. 11
Final CCP/EIS, at K-7.* If FWS had intended also to acquire the submerged land, the agency

2We commend the agency for reaching agreement with the Town of Chatham regarding the
Refuge’s eastern boundary.

* Cmts. of the Commonwealth on Monomoy Nat’l Wildlife Refuge, Chatham, MA; Draft
Comprehensive Conservation Plan & Envtl. Impact Stmt. 1-4 (Oct. 10, 2014) (Mass. Cmts.).
Those comments are reinforced by, inter alia, the plan the FWS provided to us as Schedule B of
the 1944 Judgment, which is dated June 1, 1944 (the same date the Judgment was entered), and
includes a “LEGEND?” that defines the line appearing as “---” on the plan as the “LIMITS OF
THE DECLARATION OF TAKING ON LANDS TO MEAN LOW WATER.” Exhibit 1
(emphasis added). That plan is itself reinforced by another FWS plan, also dated June 1, 1944,
that identified the tracts of land the FWS acquired under the 1944 Judgment and their owners.
See Plan Showing Tract Owners, U.S. FWS, U.S. Dep’t of Interior, Monomoy Nat’l Wildlife
Refuge, Chatham, Mass. (June 1, 1944). Significantly, the tracts the FWS identified on that Plan
are all located above the mean low water line and nowhere does the Plan assign a tract number
to the submerged lands (or identify their owner—the Commonwealth) in Nantucket Sound. This
plan appears to be the one that the Court referred to in its Final Judgment Fixing Just
Compensation, Exhibit 2, and we request that the FWS include the Plan in the administrative
record for this matter.

“The only references to features in Nantucket Sound—*"islands, islets, sand bars and tidal
flats lying in Nantucket Sound”—all refer to features that lie above the mean low water line.
Mass. Cmts. at 2. Significantly, this interpretation is also consistent with the FWS’s apparently
long-held view that the Refuge’s sand and mud flats are within the “intertidal zone,” i.e., the area
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would surely have described that feature too, since it would have represented the largest land
feature within the coordinate based western line (approximately 4,000 acres, which would have
more than doubled the size of the land area the Declaration of Taking claimed to acquire, i.e.,
3,000 acres).’

Even if the text of the 1944 Judgment were ambiguous and resort to extrinsic evidence
were thus “necessary” to determine the extent of the lands taken, see Sheftel, 44 Mass. App. Ct.
at 179, the pre-taking evidence and “attendant circumstances” also demonstrate that the FWS did
not intend to acquire any submerged land under Nantucket Sound within the coordinate-based
western line. In that regard, the July 10, 1938 Report on which the Chief of Wildlife Refuges
based his August 12, 1938 recommendation to acquire land to create the Refuge is instructive.®
In that report, Mr. Griffith described the proposed refuge as consisting of “300 acres of marsh,
1600 acres of sand beach, [and] 1800 acres of shoal water.” 1938 Griffith Report at 1; see also
id. at 2. But, in the subsequent section describing the cost to acquire the lands necessary to
create the Refuge, he only provided an estimate for the cost to acquire the “1900 acres of beach
and marshland recommended for inclusion within the refuge boundaries” and, significantly,
made no mention at all to acquiring the previously referenced 1800 acres of shoal water (or the
lands under them). Id. at 2. Moreover, in the Report’s section regarding ownership of the lands,
Mr. Griffith identifies the Town of Chatham and the Coast Guard as the only entities that held
title to the lands he proposed for acquisition to create the Refuge and made no mention to the
Commonwealth, which held title to the submerged lands under the referenced 1800 acres of
shoal waters and would thus have been the largest single affected landowner. 1d.” Chief Salyer’s
Approval Memorandum explains why: the FWS believed mistakenly that acquisition of the “land
area,” i.e., the Island, would allow “the Bureau [to] close off the water area immediately west of

between mean low and mean high water. U.S. FWS, U.S. DEP’T OF THE INTERIOR, FINAL
ENVIRONMENTAL ASSESSMENT: MASTER PLAN - MONOMOY NAT’L WILDLIFE REFUGE 39 & 43-
45 Figs. 8a - 8c (Feb. 1988) (“1988 FINAL MoONOMOY MASTER PLAN”) (Exhibit 3).

*Based on a survey completed in 2000, the FWS estimated that the total area within what the
agency has labelled Refuge Boundary on Map 1.1 (I Final CCP/EIS at 1-2) was 7,604 acres of
which 3,599 acres were above the mean low water line and 4,005 acres were lands below the
mean low water line or submerged lands. | Final CCP/EIS at 2-107 to -108. There, the FWS has
also acknowledged that the 3,000 acres the agency referenced in the Declaration of Taking
“roughly corresponded to the land area above mean high water.” Id. at 2-107.

®Richard E. Griffith, Jr. Biologist, Bureau of Biological Survey, Division of Wildlife
Refuges, Proposed Monomoy Island Migratory Waterfowl Refuge, Cape Cod, Mass. (July 10,
1938) (*“1938 Griffith Report™), attached to Mem. from J. Clark Salyer 11, Chief, Division of
Wildlife Refuges, to Dr. Gabrielson, re Proposing the Monomoy Island Migratory Waterfowl
Refuge (Aug. 12, 1938) (“Salyer Il Approval Mem.”) (Exhibit 4).

" In fact, none of the pre-taking documents refer at all to the Commonwealth’s property
interests in the submerged lands under Nantucket Sound, which is further evidence that the FWS
did not intend to acquire them. Again, that omission is particularly significant, because the
Commonwealth would have been the single largest landowner affected by the taking had the
FWS intended to acquire those lands.
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the island.” Salyer Il Approval Mem. at 2. Chief Salyer thus recommended that FWS *“acquire
title to [only] the land area.” 1d. (emphasis added). While these historical documents may also
highlight the value of submerged vegetation to migratory waterfowl, that fact alone cannot serve
as a vehicle for the FWS to claim—71 years after the fact—title to lands the 1944 Judgment
clearly did not include.

The post-1944 Judgment legislative record for the designation of the Refuge as a
Wilderness Area, judicial precedent, and the FWS’s positions all confirm that the FWS did not
acquire any of the Commonwealth’s submerged lands under Nantucket Sound pursuant to the
1944 Judgment.

e First, the 1968 and 1969 reports of the U.S. Senate Committee on Interior and Insular
Affairs on bills to designate a Monomoy Wilderness Area described the proposed
“exterior boundaries of the wilderness proposal” as “all lands on Monomoy Island to the
line of low tide which coincides with the national refuge boundary around the island.”®
Despite the U.S. Department of Interior’s involvement in the deliberations that resulted in
the designation of the Monomoy Wilderness Area,’ there is no evidence that the
Department ever objected to this description.

e Second, the 1979 Finding of the U.S. District Court for the District of Massachusetts in
United States v. Taylor, Crim. A. No. 79-319-MC (D. Mass. 1979) found Mr. Taylor not
guilty of willfully letting his dogs go unleashed on Refuge land. Mass. Cmts. at 5-6 &
Exhibit 11. That finding was based on the Court’s conclusion that the 1944 Judgment
only gave the FWS title to lands lying above mean low water and thus Mr. Taylor’s
actions occurred outside of the Refuge’s boundaries. Id. at Ex. 11, at 2. While the FWS
disagrees with the Court’s interpretation of the 1944 Judgment, see Final CCP/EIS at K9,
the Taylor Finding is not inconsistent with the Court’s later Judgment in Assocs. of Cape
Cod, Inc. v. Babbitt, C.A. No. 00-10549-RMZ (D. Mass. June 26, 2001). That Judgment
made clear that the Court did not make any “ruling as to the boundaries of the Refuge.”
Judgment at 2 § 5 (Exhibit 7).

e Third, the FWS’s 1986 Draft and 1988 Final Environmental Assessments for the Master
Plan for the Refuge state that the “Declaration of Taking which created the refuge in
1944 established a boundary line to the west of Monomoy . .. and provided for inclusion
in the refuge of all land which may accrete within the boundary”— not, significantly, all
lands within that boundary.'® FWS then explained that “[u]nder Massachusetts law

® SEN. REP. No. 91-198, at 2 (1969); SEN. Rep. No. 90-1368, at 5 (1968) (Exhibit 5).

° Designation of Wilderness Areas: Hearings on H.R. 486 and H.R. 987 Before the
Subcomms. on Public Lands and Nat’l Parks and Recreation of the House Comm. on Interior
and Insular Affairs, 91st Cong. 2-3, 9-30 (1970) (Serial 91-27) (Exhibit 6).

101988 FINAL MONOMOY MASTER PLAN at 39 (emphasis added); see also id. at 7; U.S. FWS,
U.S. DEP’T OF THE INTERIOR, DRAFT ENVIRONMENTAL ASSESSMENT: MASTER PLAN - MONOMOY
NAT’L WILDLIFE REFUGE 7, 45 (Nov. 1986) (“1986 DRAFT MONOMOY MASTER PLAN”) (Exhibit
8). Coincidentally, FWS also described the size of the Refuge in 1984 as being “approximately

MASSAG CMTS. ON FWS FINAL CCP/EIS FOR THE MONOMOY 4 0f 8
NATIONAL WILDLIFE REFUGE



derived from the Great Colonial Ordinance of 1641, an upland landowner’s property
extends to the low water mark or 100 rods (1,650 feet) from the ordinary high water
mark, whichever is less.”™* Despite the fact that these prior FWS statements are
incongruous with the FWS’s current position, the FWS makes no mention of them at all.

Taken together, these examples—covering the forty-four year period immediately following
entry of the 1944 Judgment—demonstrate that the 1944 Judgment meant what it clearly said: the
FWS acquired title only to those lands lying above mean low water within the western
coordinate based line and any lands it may acquire through accretion within that defined area
after 1944.

Finally, we write briefly to respond to the FWS’s response regarding the Submerged
Lands Act and its relevance to the FWS’s ownership of the submerged lands lying under
Nantucket Sound and within the western coordinate-based line. In its response, the FWS
states—without citation—that the “Supreme Court expressly held that the submerged lands west
of Monomoy Point were not Massachusetts’ internal waters at the time of the formation of the
Union.” 1l Final CCP/EIS at K-9. That assertion is wrong. As we explained in our earlier
comments, based on the United States’ well taken concession in the Massachusetts Boundary
Case, the U.S. Supreme Court’s 1996 Supplemental Decree decreed that the waters in the bay
formed landward of a line between Monomoy Point and Point Gammon and the submerged lands
under them (i.e., the waters in Nantucket Sound on the western side of Monomoy) are historic
internal waters of the Commonwealth. Mass. Cmts. at 5. For this reason, the United States
never held title to those submerged lands, and thus the Submerged Lands Act did not relinquish
them to the Commonwealth. Instead, the Submerged Lands Act extended the Commonwealth’s
title to the submerged lands three miles seaward of the Commonwealth’s historic internal waters.
See id. Accordingly, the only way the FWS could have acquired title to the submerged land
under those internal waters is if the 1944 Judgment condemned them, which, as stated above, it
clearly did not do.

B. THE CONTINUED EXISTENCE OF PUBLIC TRUST RIGHTS IN REFUGE TIDELANDS
DOES NOT INTERFERE WITH FWS’s ABILITY TO REGULATE PuBLIC USE OF THOSE
LANDS.

In our 2014 comments, we asked FWS to either eliminate the text in the Draft CCP/EIS
asserting that the 1944 Judgment eliminated the public trust rights embodied by the public trust
doctrine and the Colonial Ordinance of 1641-47 or to revise it to reflect the analysis set forth in
our comments. Mass. Cmts. at 6-8. We made that request for three reasons: (1) the 1944
Judgment did not eliminate the public trust rights in the acquired tidelands, see id. at 6-7; (2) the
U.S. District Court for the District of Massachusetts had previously held that the United States

2750 acres, including about 750 acres of intertidal marine mud and sand flats,” which closely
approximates the “3,000 acres, more or less” the agency described as the area being taken under
the 1944 Judgment. Declaration of Taking at 2 in United States v. 3,000 acres, more or less of
land situate in Barnstable County, C.A. No. 6340 (Feb. 10, 1944).

111988 FINAL MONOMOY MASTER PLAN at 7.
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takes title to tidelands in a condemnation action subject to the same public trust responsibilities
as the Commonwealth, see id.; and (3) the continued existence of the public trust rights does not
interfere with the FWS’s right to regulate the use of the acquired tidelands in a manner it deems
necessary to fulfill its obligations under the National Wildlife Refuge System Administration Act
of 1996 (as amended) and the Wilderness Act of 1964, see id. at 7 n.17.*

Despite these settled principles, the FWS neither eliminated nor altered the relevant text
in the Final CCP/EIS or responded to the Commonwealth’s comments on the issue. While we do
not fault the agency for failing to address this issue given the number of other issues the agency
was faced with addressing before publishing the Final CCP/EIS, it is an overarching and
important issue that the FWS must correct in the final version to avoid future confusion and
implications that would undermine the public interest. For example, as we explained in our
earlier comments, if the FWS ever decided to sell the Refuge lands (including the acquired
tidelands) to a private party, that party could rely on the current text in the Final CCP/EIS to
argue that it could develop those lands for its sole and exclusive use (e.g., a private beach resort)
free from the Commonwealth’s approval and regulation under the Massachusetts Waterways
Act, Mass. Gen. L. c. 91, 88 1-63, and its regulations.. See Mass. Cmts. at 7 n.17. The licensing
scheme established by that Act is the primary means by which the Commonwealth protects and
preserves the public’s right to access and use tidelands for, among other things, fishing, fowling,
and navigation. See Moot v. Dep’t of Environmental Protection, 448 Mass. 340, 342 (2007).
That result, as we also noted in our earlier comments, is assuredly not desirable from either
sovereign’s perspective. Mass. Cmts. at 7 n.17.

We understand that the FWS now agrees generally with the Commonwealth on this issue
and that the agency is prepared to make changes to the Final CCP/EIS’s text so that the text is
consistent with the principles set out above. We offer the following changes to the relevant text,
which are consistent both with existing case law and with what we believe is our common
understanding on this issue:

Colonial Ordinance. A number of commenters, including the Town and
members of the Massachusetts legislature, have asked about the
applicability of the public trust doctrine and the Colonial Ordinances of
1641 and 1647, which bestow public access for free fishing (including
shellfishing) and fowling on all lands below the mean high water linehigh
tide. While AH-the public trust rights in te- the tidelands the United States
acquired under and-waters—within-the Declaration of Taking—ireluding

2To the extent there is any doubt about the third point, we add here that it is well settled that
the federal government, just like the Commonwealth, may impose restraints on the public’s
exercise of public trust rights in tidelands. E.g., Weston v. Sampson, 62 Mass. (8 Cush.) 347, 352
(1851) (stating “that this public right may be regulated and abridged by the legislature, who have
the control and guardianship of all public rights”); see also White Dove Inc. v. Div. of Marine
Fisheries, 380 Mass. 471, (1980) (upholding Massachusetts regulation that prohibited a fishing
vessel from catching Atlantic Blue fin tuna in Massachusetts waters); City of Boston v. Boston
Port Development Co., 308 Mass. 72, 80 (1941) (stating that a private party’s use of tidal flats
“is subject to regulation by State and Federal authorities”).
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these—covered—bytheColonial-Ordinance; were not eliminated by as—a
result-ef-the condemnation establishing the refuge, the FWS has the same

right as the Commonwealth of Massachusetts to regulate the public’s use
of those tidelands in any manner necessary to fulfill the agency’s statutory
obligations. including, if necessary. the adoption of a plan or regulations
that prohibit completely the public’s right to exercise their public trust

rights in those tidelands. Federal-law-under-the-SupremaeyClause-ofthe
Ordipeedoesoma b onenies NG

I Final CCP/EIS at 1-42. The FWS’s adoption of this language in the Final CCP/EIS would
resolve the Commonwealth’s concerns on this point. If the FWS has any questions or concerns
about this proposed language, we request that the agency confer with us so that those questions
or concerns may be resolved prior to making final the Final CCP/EIS.

* ok %k

For the foregoing reasons, the Commonwealth respectfully requests that the FWS revise
its position regarding the lands the agency acquired under the 1944 Judgment so that it is
consistent with the Judgment’s plain text (as described above), and adopt the revisions we have
proposed above regarding the Colonial Ordinances of 1641 and 1647.

Sincerely,

MAURA HEALEY
ATTORNEY GENERAL

/ 44 § . \

P ey /(\ u""fl'/fu,f‘/v 77 /
SETH SCHOFIELD
Assistant Attorney General
Environmental Protection Division
Senior Appellate Counsel
Energy and Environment Bureau
Office of the Attorney General
One Ashburton Place, 18th Floor
Boston, Massachusetts 02108
(617) 963-2436
seth.schofield@state.ma.us
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Exhibits:

(1) Plan of Monomoy National Wildlife Refuge prepared by U.S. FWS, U.S. Dep’t of the
Interior (June 1, 1944);

(2) Final Judgment Fixing Just Compensation in United States v. 3,000 acres, more or
less of land situate in Barnstable County, Commonwealth of Massachusetts, Susie H. Kosak, et
al., Misc. C.A. No. 6340 (D. Mass. filed July 5, 1955);

(3) U.S. FWS, U.S. DEP’T OF THE INTERIOR, FINAL ENVIRONMENTAL ASSESSMENT:
MASTER PLAN - MONOMOY NAT’L WILDLIFE REFUGE (Feb. 1988) (“1988 FINAL MONOMOY
MASTER PLAN”) (selected pages);

(4) Mem. from J. Clark Salyer I1, Chief, Division of Wildlife Refuges, to Dr. Gabrielson,
re Proposing the Monomoy Island Migratory Waterfowl Refuge (Aug. 12, 1938) (“Salyer Il
Approval Mem.”) and Richard E. Griffith, Jr. Biologist, Bureau of Biological Survey, Division
of Wildlife Refuges, Proposed Monomoy Island Migratory Waterfowl Refuge, Cape Cod, Mass.
(July 10, 1938) (*“1938 Griffith Report™);

(5) SEN. ReP. NO. 91-198 (1969) and SEN. Rep. No. 90-1368 (1968);
(6) Designation of Wilderness Areas: Hearings on H.R. 486 and H.R. 987 Before the
Subcomms. on Public Lands and Nat’l Parks and Recreation of the House Comm. on Interior

and Insular Affairs, 91st Cong. 1 (1970) (Serial 91-27) (selected pages);

(7) Judgment in Assocs. of Cape Cod, Inc. v. Babbitt, C.A. No. 00-10549-RMZ (D. Mass.
June 26, 2001); and

(8) U.S. FWS, U.S. DEP’T OF THE INTERIOR, DRAFT ENVIRONMENTAL ASSESSMENT:

MASTER PLAN - MONOMOY NAT’L WILDLIFE REFUGE (Nov. 1986) (“1986 DRAFT MONOMOY
MASTER PLAN") (selected pages)

15-12.07 [2] - MassAG Cmts. on FWS Fnl. CCP-EIS for Monomoy Refuge [fnl].docx
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Exhibit 1

Plan of Monomoy National Wildlife Refuge
prepared by U.S. FWS, U.S. Dep’t of the Interior
(June 1, 1944)
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Exhibit 2

Final Judgment Fixing Just Compensation
in United States v. 3,000 acres, more or less of land situate in
Barnstable County, Commonwealth of Massachusetts, Susie H.
Kosak, et al., Misc. C.A. No. 6340 (D. Mass. filed July 5, 1955)
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Exhibit 3

U.S. FWS, U.S. DEP’T OF THE INTERIOR, FINAL
ENVIRONMENTAL ASSESSMENT: MASTER PLAN - MONOMOY
NAT’L WILDLIFE REFUGE (Feb. 1988) (1988 FINAL MONOMOY
MASTER PLAN") (selected pages)
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Exhibit 4

Mem. from J. Clark Salyer I, Chief, Division of Wildlife
Refuges, to Dr. Gabrielson, re Proposing the Monomoy Island
Migratory Waterfowl Refuge (Aug. 12, 1938) (“Salyer II
Approval Mem.”) and Richard E. Griffith, Jr. Biologist, Bureau
of Biological Survey, Division of Wildlife Refuges, Proposed
Monomoy Island Migratory Waterfowl Refuge, Cape Cod, Mass.
(July 10, 1938) (*“1938 Griffith Report™)
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Exhibit 5

SEN. REP. NO. 90-1368 (1968)
and

SEN. REP. NO. 91-198 (1969)
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Exhibit 6

Designation of Wilderness Areas: Hearings on H.R. 486
and H.R. 987 Before the Subcomms. on Public Lands and
Nat’| Parks and Recreation of the House Comm. on Interior
and Insular Affairs, 91st Cong. 1 (1970) (Serial 91-27)
(selected pages)
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Exhibit 7

Judgment in Assocs. of Cape Cod, Inc. v. Babbitt,
C.A. No. 00-10549-RMZ (D. Mass. June 26, 2001)
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Case 1:00-cv-10549-RWZ Document 94 Filed 06/25/01 Page 1 of 2

UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 00-10549-RWZ

ASSOCIATES OF CAPE COD, INC. and JAY HARRINGTON,
V.

BRUCE BABBITT IN HIS OFFICIAL CAPACITY AS SECRETARY
OF THE DEPARTMENT OF THE INTERIOR, et al.

JUDGMENT

1,
June 25, 2001 OC/(ETED

ZOBEL, D. J.

The Court having fully considered the issues contained in the parties’ cross
motions for summary judgment, now issues the following order pursuant to its
Memorandum of Decision dated May 22, 2001.

l. MONOMOY NATIONAL WILDLIFE REFUGE

1. The United States Fish and Wildlife Service’s (“FWS”) decisions in
invalidating a 1994 Compatibility Determination (“CD”) and denying the Plaintiffs’
special use permit for the 2000 season to commercially harvest horseshoe crabs within
the Monomoy National Wildlife Refuge (“Refuge”) are hereby set aside as being
arbitrary and capricious.

2. The FWS is hereby enjoined from prohibiting the plaintiffs from harvesting

horseshoe crabs within the Refuge in the manner described in the 1994 CD unless the

FWS either (1) makes a valid non-arbitrary determination that the plaintiffs’ activities




Case 1:00-cv-10549-RWZ Document 94 Filed 06/25/01 Page 2 of 2

lack compatibility with the purposes of the Refuge, or (2) has another valid non-arbitrary
reason for denying plaintiffs’ permit.

3. The plaintiffs must apply for a special use permit to conduct their
commercial activity within the Refuge. The FWS is hereby ordered to issue a permit for
the balance of the 2001 season based upon the 1994 CD remaining in effect pursuant
to the Court’s decision.

4. The Court's May 18, 2000 injunction is vacated.

5. Pursuant to the Wilderness Act, the FWS may prohibit the plaintiffs from
harvesting horseshoe crabs within the boundaries of the Wilderness Area. The FWS's
year 2000 determination as to the boundaries of the Wilderness Area is hereby
remanded to the FWS for review of the potential infirmities raised by plaintiffs. Until that
review is complete, the operative boundaries for the Wilderness Area are those drawn
on the maps accompanying the annual permits issued to plaintiff Harrington from 1991~

99. The Court makes no ruling as to the boundaries of the Refuge.

. CAPE COD NATIONAL SEASHORE

The Court orders that the National Park Service has jurisdiction over the

horseshoe crab within the boundaries of the Cape Cod National Seashore, and has full
and complete authority to prohibit the harvesting of horseshoe crabs within the

boundaries of the Cape Cod National Seashore.

\e - 26, 2001 @vxcx vD WM

Q DATE RYA W.ZOBEL
UNITED'STATES DISTRICT JUDGE




Exhibit 8

U.S. FWS, U.S. DEP’T OF THE INTERIOR, DRAFT
ENVIRONMENTAL ASSESSMENT: MASTER PLAN - MONOMOY
NAT’L WILDLIFE REFUGE (Nov. 1986) (“1986 DRAFT
MoNOMOY MASTER PLAN”) (selected pages)
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