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Ms. Libby Herland, Project Leader October 7, 2014
Eastern Massachusetts Mational Wildlife Refuge Complex '

73 Weir Hill Road

Sudbury, MA 01776

RE: Monomoy NWR Draft CCP/EIS
Dear Ms. Herland,

On behalf of the Town of Chatham we are pleased to submit our comments on the Monomoy National
Wildlife Refuge Draft Comprehensive Conservation Plan and Environmental Impact Statement (CCP/EIS).

Many of the proposals contained in the CCP/EIS would have a profound impact on our community, Due
to the seriousness of these proposals, the Town has devoted significant amounts of time and resources
evaluating each of the proposed alternative management scenarios for the refuge. These detailed
comments are intended to provide you with a greater appreciation of the potential impacts on our
community as well as greater understanding and awareness of the ways in which Chatham, partnering
with FWS and the Commonwealth, has been a careful steward of the Refuge and the Wilderness and the
waters that surround them.

We hope you find these comments useful and look forward to working with you as the Fish and Wildlife
Service develops a new management program for the refuge.

Sincerely,

el
Florence Seldin, Chairman

Letlpin, S. WW
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l. Introduction

On behalf of the citizens of the Town of Chatham, Massachusetts, the Chatham Board of Selectmen is
pleased to submit our official comments on the Monomoy National Wildlife Refuge Draft
Comprehensive Conservation Plan and Environmental Impact Statement (CCP/EIS) prepared by the U.S.
Fish and Wildlife Service (FWS), dated April 10, 2014. These comments are supplemental to those
provided to the FWS during the June 17, 2014 public hearing held in Chatham (See Appendix B). We
also want to again express our appreciation to the FWS for extending the public comment period to
October 10, 2014. This extension has provided the Town of Chatham (Town) with the opportunity to
engage all relevant stakeholders and develop these comprehensive comments.

The Town has greatly enjoyed the over 70 year partnership with the FWS concerning the conservation
and management of the Monomoy National Wildlife Refuge (Monomoy NWR/Refuge) and the natural
resources both within and surrounding the Refuge. This partnership and collaboration has allowed our
citizens to enjoy traditional and historical recreational and fisheries activities in the area. The Refuge is
one of our most prized treasures and attracts visitors from all over the globe. The FWS has put
significant effort into the development of the CCP/EIS, and we commend them for their work.

The Town concurs with several of the recommendations contained in Service-preferred Alternative B,
but we take strong exception to several significant proposals common throughout all CCP/EIS
alternatives. As will be noted further in these comments, we believe the CCP/EIS falls far short in fully
analyzing the economic and employment implications of the proposed actions on our community.
Additionally, all three alternatives described in the CCP/EIS, including the FWS-preferred Alternative B,
seek to eliminate, minimize or restrict many of the maritime, fisheries, and historic uses of Monomoy
and its surrounding waters; activities that have been part of our community fabric for centuries.

We understand and appreciate the legal mandate under which the FWS is operating, specifically the
requirement under the National Wildlife Refuge System Improvement Act of 1997 (Public Law 105-57)
to develop a CCP/EIS." Unfortunately, none of the three alternatives included in the CCP/EIS are
acceptable to the Town. In these comments, we will detail the reasons for both our support of and
opposition to the proposed measures contained in all alternatives. We comment on areas where FWS
NEPA analysis appears deficient, and we highlight a number of scientific concerns in Appendix D that
should be clarified in the final CCP/EIS. We are hopeful we can build on our history of collaboration as
we move forward with the FWS to work through these issues and arrive at mutually beneficial solutions.
As a community, however, our first priority is ensuring that our maritime heritage, traditional fisheries,
and historical uses within the Monomoy Refuge are maintained to the maximum extent possible.

The Town is very proud that its heritage is directly connected to the sea and all its bounties. Since the
1700s, our community has been rooted in maritime and fisheries affairs, a tradition that continues today
as an integral part of our local economy and character. We are also proud of our enduring,
demonstrated commitment to the stewardship and sustainable use of all our natural resources,
including those outside refuge boundaries. One example of the Town’s environmental stewardship can
be found in our unprecedented, recent efforts to providing wastewater solutions; we understand better
than most the importance of clean water to healthy beaches, ponds, and marine ecosystems. The Town
spends a substantial amount of time, energy, and money administering and regulating the uses of these
resources to ensure their existence for the enjoyment and use of future generations. Like the FWS, we
strive to achieve the appropriate balance between wise use and preservation. To best summarize this
sentiment, we need look no further than the FWS sign at the Monomoy NWR Headquarters:
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For centuries people have travelled to experience Cape Cod'’s scenic beaches, waterways,
history, and unique wildlife. Many of the refuge’s wildlife species are of conservation
concern due to past vulnerability to human development and disturbance. Today we
strive to balance competing use of Monomoy Wilderness for people and for wildlife,
while maintaining wilderness character. At Monomoy, as demands for access increase
by humans and wildlife, it’s imperative to instill stewardship and land ethic practices, in
order to assist in species recovery a stewardship imperative.

Il. History of Monomoy Island, Chatham Massachusetts

"The sea is master here—a tyrant, even—and no people better than ours, who have
gone down to the sea in ships so often in so many generations, understand the subtle
saying.... 'We conquer nature only as we obey her.' Chatham occupies the whole ragged
"elbow" of the Cape...Its entire coast line is broken by indentations caused by the
encroachments of old ocean--bays, creeks, harbors, coves, inlets—every kind and order
in fact of seashore formation that can make irregular and tortuous the line that marks
the meeting of the land and sea."

- E. G. Perry, 1898

For centuries, Monomoy has occupied the identity and mythology of Chatham. Over 400 years ago, long
before European colonization, Native American tribes, including the Nausets and the Monomoyicks,
lived in the area known then as Monomoit. The Monomoyicks sustained themselves with hunting,
fishing, and farms. In 1606, Samuel de Champlain, the first European known to have explored the area,
encountered the Monomoyicks, a tribe of about 500-600 members. The topography of Monomoy he
mapped and described is still recognizable, as are the varieties of plants, fish, shellfish, and game birds.

The arrival of English colonists to the area began in 1656 when William Nickerson, an English emigrant
working as a land surveyor and weaver, made the first land purchase from Sachem Mattaquason of the
Monomoyicks. By the 1690s, 17 families lived in Chatham; that number slowly grew to 50 families in the
early 1700s while the native population dwindled to approximately 50-70 individuals.

Despite its remoteness, Monomoy, the eight mile-long spit of sand off Chatham, was inhabited by
colonists as early as 1710. During the early 1800s, a deep natural harbor at Monomoy's inner shore,
known as the Powder Hole, attracted a sizeable fishing settlement. In its prime, Whitewash Village
housed about 200 residents, a tavern inn called Monomoit House, and Public School #13, which boasted
16 students at its peak. Cod and mackerel brought into the Monomoy port were dried and packed for
markets in Boston and New York. Lobsters were also plentiful, providing both food and income for the
villagers, who peddled them to mainlanders at two cents apiece. The village was abandoned after its
harbor was washed away by a hurricane around 1860. Today, the only reminder of Monomoy's
habitation is the Monomoy Point Light, which guided ships from 1828 to 1923. The wooden light-
keepers quarters, the cast iron light tower, and the brick generator house stand alone on the now
desolate point of the South Island.

Once owned by private property owners in Chatham, Monomoy fell to the Federal government in 1944
through a Declaration of Taking (DOT) by the United States Secretary of the Interior.” The Monomoy
National Wildlife Refuge was established on February 10, 1944 under the authority of the Migratory Bird
Conservation Act" for the protection of migratory birds and their habitat (See Figure 1 below). In 1970,
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almost all offche Refuge was designated as wilderness by Congress’ in accordance with the Wilderness
Act of 1964."

For hundreds of years, Chatham residents and visitors alike have enjoyed the natural beauty of
Monomoy Island. The island has provided great opportunities for hunting, fishing, swimming,
sunbathing, beach combing, and observing wildlife and nature at its best. Monomoy Island and the
activities it supports have remained at the center of Chatham’s identity. Ironically, through the
centuries, the only constant is that the Monomoy Island environment and the surrounding beaches and
sands are ever changing. From new scallop and shellfish beds, to grey seals, to new inlets and breaks, to
white sharks, coyotes and other predators, it is this constant change that presents the core challenges of
developing a new CCP/EIS that respects and encourages Monomoy’s traditional and historic uses while
protecting and preserving the wilderness character envisioned by the 1970 statute.
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11, Significant Issues Common to All Alternatives

a. Eastern Boundary

© Spencer Kennard
www.capecodphotos.com

Chatham’s South Beach and accreted land connection to Monomoy NWR (looking north).
Monomoy NWR was established on June 1, 1944 through a Declaration of Taking” by the Secretary of
Interior (See Appendix B). The taking of land extended from the mean low water line on the eastern
shores of the Refuge westward to the mean low water line of the land within Nantucket Sound. While
the DOT boundary is fixed by specific coordinates on the north, west, and south sides, the boundary on
the east side is considered “ambulatory” due to constantly shifting sands; the Eastern boundary moves
and changes over time as the mean low water line moves with the constantly moving sands.

The 1944 Declaration defined the Eastern boundary of Monomoy NWR as the mean low water line of
the Atlantic Ocean; for decades there was no dispute over this boundary as—regardless of the shifting
sands—Monomoy still remained an island."™ In Fall 2006, a land connection between Nauset/South
Beach and the north tip of South Monomoy Island formed, connecting the Refuge with South Beach,
owned and managed by the Town. Due to its ambulatory nature as well as the significant changes in
landscape, the Eastern boundary has now become highly controversial.

FWS Position

In the CCP/EIS, the FWS contends that as a result of this land connection between Nauset/South Beach
and Monomoy Island, the Refuge boundary was expanded in 2013 to include an additional 717 acres of
land that is presently owned and managed by the Town and the National Park Service (NPS). The FWS
claim in this regard is that it now has jurisdiction over a substantial portion of South Beach, specifically
from the former island to the break formed in 2013. This claim is rooted in the common law doctrine of
“accretion”. This doctrine sets forth rules that address the ever-changing boundaries of properties
abutting the water. As most recently stated by the Massachusetts Supreme Judicial Court in 2013:

[t]here is well-settled authority for the proposition that littoral (shoreline) boundaries
are not fixed, because natural processes of accretion or erosion change them. The



line of ownership [of littoral property] follows the changing water line. Accretions to
land bounding on a river or the sea belong to the owners of the adjoining land.”

In addressing the rationale for the doctrine of accretion, the Court stated further that:

[t]he considerations underlying this doctrine include: (1) the interest in preserving the
water-abutting nature of littoral property; (2) the promotion of stability in title and
ownership of property as it concerns newly accreted property; and (3) the equitable
principle that a property owner who enjoys the benefit of an increase in property
when waterlines shift seaward ought also to bear the burden of a decrease in
property when waterlines shift landward.*

All three Alternatives presented in the CCP/EIS include this expanded taking as part of the new Eastern
Refuge boundary and all three propose to manage the area as wilderness. The CPP/EIS correctly

identifies this as a significant and divisive issue.

Town of Chatham Position

The Town maintains the FWS has no legal right to Nauset/South Beach and strongly opposes the FWS
claim that this area has now become part of the Refuge to be managed as wilderness.

First, the Town does not believe the FWS is entitled to the unilateral application of the doctrine of
accretion. Our position is based upon the fact that Monomoy did not accrete any sand at all; rather it
simply stood still while Nauset/South Beach accreted southwesterly until the land masses joined. Under
the Hartigan and Lorusso cases discussed herein, as well as numerous other cases, the doctrine of
accretion has been applied to annex additional land only in the instance that tidal shifts result in the
actual addition of land; it has not and cannot be applied to annex other land where it has simply stood
still. For example, in Siesta Properties v. Hart, the Florida District Court of Appeal stated: “in order for an
owner of land bounding on water to claim additions to such land as accretion, such accretion must begin
upon the land of such riparian owner and not upon some other place from which it may eventually
extend until it reaches claimants land” 122 So.2d 218 (1960).

While claiming the benefits from the application of the doctrine of accretion, the FWS position
conveniently ignores the Town'’s rights to apply that same doctrine to its own property. The Town’s
property of South Beach has been accreting steadily for years and the Town is entitled to the application
of that same doctrine. The Town’s rights to South Beach derive from the deed of Joshua Nickerson in
1951 (See Appendix B).” Like the Eastern Boundary, the property deeded by Nickerson to the Town is
also expressly bounded by water, both Chatham Harbor and the Atlantic Ocean. As the land accreted
sand and grew to the south and west, the parcel grew, and as such, so did the length of its littoral
boundary. Once South Beach grew into Monomoy Island, a major boundary dispute arose; the Refuge
lost a portion of its frontage on the Atlantic Ocean, and the Town lost a significant portion of its ocean
frontage littoral boundary along the portion of South Beach that merged with Monomoy Island.

Furthermore, although we disagree that this is the case, even if the FWS is entitled to apply the doctrine
of accretion, the amount of South Beach it claims to have obtained is grossly excessive. In making its
claim, the FWS has failed to apply the principles that govern scenarios where competing land masses
accrete into each other. This issue was discussed by the Massachusetts Supreme Judicial Court in 1990
in the case of Lorusso v. Acapset Improvement Association, Inc., 408 Mass. 772 (1990):
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The rule that the owner of littoral land gains ownership of accretions to his land is
subject to, and modified by, the further rule that, when two or more littoral owners
have rights to simultaneously formed accretions, the rights of the owners in the
accretions are to be determined by the doctrine of equitable division. See Burke v.
Commonwealth, 283 Mass. 63, 69 (1933); Allen v. Wood, 256 Mass. 343, 350 (1926).
We said in Allen v. Wood, supra: "The object of apportioning accretions is that they
shall be so apportioned as to do justice to each owner, in the absence of a positive
prescribed rule and of direct judicial decision to guide, and their division on a non-
navigable river frontage is so made as to give each relatively the same proportion in
his ownership of the new river line that he had in the old." Stated in another way,
the object of apportioning simultaneous accretions among lots of littoral land is to
give each owner the same proportion of the new waterfront that he would have
had if the accretions had never occurred. This is critical to our decision.

The principle of equitable division is time-honored; in Trustees of Hopkins Academy v. Dickinson, 63
Mass. 544 (1852), the Massachusetts Supreme Judicial Court stated:

The rule is equitable, and as certain as the proverbially variable nature of the
subject-matter will admit; and, in adapting it to the varying circumstances of
different cases, a steady regard must be had to the great principle of equity, that of
equality.

Furthermore, in Allen v. Wood, 256 Mass. 343 (1926), the Court asserted:

The object of apportioning accretions is that they shall be so apportioned as to do
justice to each owner, in the absence of a positive prescribed rule and of direct
judicial decision to guide.

Although the Lorusso decision is relied upon in the CCP/EIS, the agency failed to apply the case in a
manner that allows for an equitable apportionment of the combined land mass. Indeed, the FWS claim
outlined in the CCP/EIS would result in the recapture of the entire Atlantic Ocean frontage of Monomoy
and deprive the Town of nearly all the ocean frontage that its property enjoyed before the inlet formed
in 2013. In light of Lorusso and other applicable cases, the Town contends that no reasonable person
and no Court could sensibly conclude that the FWS’s position is equitable in nature. As a consequence,
even if the doctrine of accretion is applicable, the Eastern boundary line must be moved to the South.

In addition to the legal arguments in support of the Town’s position, it is also important to understand
the history of the Eastern boundary; specifically how the Town has cooperated with FWS in the past on
efforts to resolve this major issue. Soon after the 2006 land connection, the Town, FWS and the
National Park Service (NPS) all recognized this new development raised many issues regarding
ownership, jurisdiction, and management of Monomoy. Because of the immediacy of the issues, in
2007, all three parties reached agreement, called a handshake agreement, on a temporary boundary in
which the FWS would manage all lands west of the boundary and the Town and NPS would continue to
manage all lands east. In January 2008, the three parties formalized the handshake agreement through
a Memorandum of Understanding (MOU, See Appendix B).”"


https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1852008792&pubNum=2292&fi=co_pp_sp_2292_549&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_2292_549
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1852008792&pubNum=2292&fi=co_pp_sp_2292_549&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_2292_549

The 2008 MOU was a remarkable document in terms of recognizing the need for the FWS, NPS, and the
Town to work cooperatively towards resolving this very complicated boundary issue. The MOU
recognized that “the ownership of the area in the vicinity of the new land bridge between South Beach
and Monomoy is unsettled and resolution of title may be time consuming and expensive for all
parties”™ |Importantly, the MOU also recognized South Beach as a popular public destination with
large numbers of visitors and many popular activities, which the Town wished to preserve. Lastly, it
also expressed the desire of all three parties to work cooperatively and jointly to effectively manage the
natural resources of South Beach.™

The MOU accomplished two important objectives: first, it established an “administrative boundary for
use while determining ownership and jurisdictional authorities among and between the parties”.® This
temporary boundary was essential because it was not ambulatory; regardless of ever-changing natural
conditions, the administrative boundary provided certainty that allowed all parties to ensure
appropriate protection and management of the area’s natural resources and visitors."

The second significant objective was establishing a cooperative tone among the parties and providing a
path forward for future resolution of jurisdictional issues. Specifically Article Il (2) provides as follows:

The parties hereto agree that a permanent resolution of the overlapping boundary
issue must be attained in order to provide for adequate long-term management and
protection of the area. The parties therefore will initiate the necessary planning,
community outreach and compliance for the purposes of completing a full
assessment of boundary and jurisdiction overlap and the development of appropriate
long-term remedies to ensure protection of natural resources.™"

The MOU also committed the parties to providing assistance to the other as necessary to accomplish the
goals of the agreement.™

In accordance with Article Ill of the MOU, the Agreement, including the temporary boundary, would
have a term of 5 years,” and thus expired in January 2013. However, by providing a mechanism for the
renewal and extension of the MOU, it also recognized that the Eastern boundary issue was extremely
complicated. If all three parties agreed, the MOU could be renewed by a simple memorandum of
reaffirmation which would automatically extend the MOU for another five years.

The Town takes exception to the description and characterization of the MOU contained in the CCP/EIS
which suggests it was temporary only for the purposes of resolving jurisdiction issues between FWS and
the NPS.™ While the boundary was in fact recognized as temporary, the MOU was not, as the CCP/EIS
states “temporary until a permanent solution regarding Department of Interior jurisdiction (the overlap
of the Cape Cod National Seashore onto Monomoy NWR) was resolved”.™ This characterization is
contrary to the plain language of the MOU, and strongly implies that that only FWS and NPS were
intended to be parties to a final boundary resolution. On the contrary, the MOU clearly states that, “the
jurisdictions of all parties to this agreement overlap in portions of the area know as South Beach (also
known as Nauset Beach), Chatham.”*"

Regrettably the planning, community outreach, and cooperation envisioned by all three parties to the
MOU did not materialize. The FWS has not engaged the Town in serious discussions about resolving the
outstanding ownership and jurisdictional issues. Contrary to the terms of the Agreement, FWS did not
consult with the Town prior to the expiration of the MOU as to whether it should be renewed. Indeed,
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the FWS never seriously engaged the Town in boundary discussions at all, which is why the statement
“at the expiration of the MOU in January 2013, we had not reached agreement on how to define a new
boundary” is disingenuous.™ To the extreme disappointment of the Town, FWS unilaterally declared
ownership and jurisdiction over 717 acres of the disputed area of South Beach and included this new
Eastern boundary in all three Alternatives in the CCP/EIS, including Alternative A, the “No Action” or
“Current Management” Alternative.™ This was not the process envisioned by the Town when it entered
the MOU in good faith with the FWS and NPS. We also believe that it was not coincidental that
immediately after the FWS decided to let the MOU expire in January 2013 —even though the goals and
objectives of the MOU had not been accomplished—the FWS unilaterally and unequivocally claimed
that “in 2013 the refuge boundary was expanded to include an area of Nauset/South Beach” and
declared that it would be managed as wilderness.*"

Lastly, the CCP/EIS fails to provide adequate NEPA analysis on the action changing the ambulatory
Eastern boundary. That determination is a “federal action” and thus subject to NEPA review. Although
all Alternatives in the CCP/EIS use “the same, new, eastern refuge boundary,”xx"ii the FWS failed to
follow NEPA requirements for this designation. NEPA requires that “major federal actions” be
documented in a detailed statement. The definition of federal “action” has largely been determined by
the courts, and includes a wide range of activities.”™" The Council on Environmental Quality (CEQ),
which oversees US Government NEPA compliance, issued rules that deem “new or revised agency rules,
regulations, plans, policies, or procedures” as federal actions, as well as “[a]doption of official policy”
and “[a]doption of formal plans”.*™ The FWS'’s unilateral assumption of ownership of beautiful and
valuable seashore, on which tourism important to the Town is thriving, is no mere administrative detail;
rather, it is a “major federal action,” encompassed by the definitions set forth above. Similarly, the
Department of the Interior’s own NEPA regulations state that “[a] bureau proposed action is subject to
the procedural requirements of NEPA if it would cause effects on the human environment and is subject
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to bureau control and responsibility”.” Again, this definition squarely applies.

The significance of the FWS'’s proposed South Beach annexation is also crucial in determining whether,
and what type of, NEPA analysis is required. CEQ guidelines state that such considerations of
significance must include “[u]nique characteristics of the geographic area such as proximity to historic or
cultural resources, park lands, prime farmlands, wetlands, wild and scenic rivers, or ecologically critical
areas” and “[t]he degree to which the effects on the quality of the human environment are likely to be
highly controversial”.® The CCP/EIS considers none of these issues with respect to the boundary
determination. In fact, the CCP/EIS deals with the entire boundary issue in just a few paragraphs.
Significantly, the nature of the analysis the FWS did conduct—equitable division—cannot occurin a
vacuum. Any division of property necessarily creates controversy, but one involving the equitable
weighing and balancing involved in unilaterally taking South Beach is precisely the type of action for
which environmental review and public comment are most critical. The CCP/EIS states, “[u]nder all
alternatives, the Service will work to resolve the question of overlapping jurisdiction between the
National Park Service’s Cape Cod National Seashore and Monomoy NWR.”™" That bland assurance
alone demonstrates the proposal’s controversial nature, but it also omits something more fundamental:
the interests of the Town and citizens of Chatham that FWS had formerly acknowledged in the MOU.

b. Wilderness Designation of Nauset/South Beach

In 1970, Congress designated most of the land and intertidal areas within Monomoy NWR as wilderness
under the 1964 Wilderness Act.*" The 1970 statute (P.L. 91-505) included 2,340 acres of the Refuge
and specifically excluded two parcels totaling 260 acres because Congress determined those parcels had
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nonconforming uses and activities on them. The wilderness area designation for Monomoy NWR

extended to the mean low water line.

In making a designation of wilderness within many refuges, the 1970 statute also recognized the
legitimacy of ongoing activities within established refuges. In expressing their intent in House
Committee Report 91-1441, Congress stated that, “certain other activities, authorized by the Wilderness
Act, such as hunting, fishing, grazing of livestock and mineral development, where now authorized and
permitted within these areas, may continue” . Additionally, Section 4(d)(1) of the 1964 Wilderness
Act describes these uses to include “the use of aircraft and motorboats”.* Moreover, when the
Senate Committee on Interior and Insular Affairs approved legislation designating Monomoy NWR as
wilderness in 1968 and 1969—S. 3425 & S. 1652 respectively—they twice included in their committee

reports the following assurances about the management requirements of a wilderness designation.

The Monomoy National Wildlife Refuge has been managed as a wild area since its
establishment. No changes in management are envisioned if the island is designated
as wilderness [emphasis added]. The laws and regulations of the Secretary of Interior
governing the management and administration of the island as a national wildlife
refuge will continue to apply. Such laws and regulations provide for public uses such
as hunting and other wildlife oriented forms of outdoor enjoyment, as well as other
necessary wildlife refuge management programs.

In 2013, when the FWS declared that an additional 717 acres of Nauset/South Beach had been added to
the Refuge, they also announced the area would become part of the Refuge’s wilderness area.
According to the FWS, this wilderness designation brought with it significant new management
restrictions on uses of the area, contrary to the assurances provided by the United Sates Congress.

FWS Position

The FWS contends that when approximately 717 acres of Town owned land on Nauset/South Beach
accreted and joined to lands in Monomoy NWR, it fell under the jurisdiction of the Federal government.
Under all three Alternatives, the Refuge will manage the new Nauset/South Beach addition as part of
Monomoy wilderness since both the new area attached to existing wilderness and the wilderness
boundary extends to mean low water coincident with the Refuge’s new eastern boundary.

Town of Chatham Position

As previously discussed, the Town disagrees with the FWS annexation of 717 acres of Nauset/South
Beach land previously owned and managed by the Town. As such, the Town opposes the proposal to
manage all of the 717 acres of accreted Nauset/South Beach as wilderness. Had the FWS, NPS, and the
Town been able to reach agreement on the Eastern boundary—as originally envisioned by the MOU—
this issue would have been resolved.

The designation of the 717 acre parcel as wilderness brings with it a host of restrictions and prohibitions
as required by the Wilderness Act of 1964. FWS is proposing to prohibit, curtail, or otherwise limit
activities that have traditionally been conducted in this area including but not limited to beach sports,
grilling, kite flying, and certain types of shellfishing. Previously, the Town managed or administered
most of these activities consistent with natural resource protection. The wilderness designation means
that many traditional and historic uses will no longer be allowed.
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While the Town recognizes the DOT and the 1970 Wilderness Designation provided for an “ambulatory”
boundary for the Eastern side of the Refuge, we do not believe that in doing so Congress contemplated
such a large taking and transfer of land from one property owner to another while at the same time
treating this new land as wilderness. Indeed, by adding 717 acres of Nauset/South Beach to the original
wilderness area of 2,340 acres, the FWS increased the wilderness area by over 30 percent. This large
annexation was done without any public process and no public input. In contrast, when Congress
designated most of Monomoy NWR as wilderness, the designation was done through the very public
process required by the Wilderness Act of 1964.°*" The Department of Interior was required to issue
notices in the Federal Register and local newspapers, hold public hearings, and consult with and seek
the views of the Massachusetts Governor. After this very public process, the Secretary of Interior
submitted his recommendation to Congress which in turn was introduced as a legislative proposal. In
January of 1969, Representatives Hastings Keith and Margaret Heckler introduced H.R. 486 and
Representative Ed Boland introduced H.R. 987, both of which proposed a wilderness designation for
Monomoy NWR. The House Committee on Interior and Insular Affairs then held public hearings on the
proposed designation as did the U.S. Senate. Ultimately, the proposals were consolidated with other
wilderness proposals in H.R. 19007, which eventually became law.

Moreover, the Wilderness Act of 1964 prescribes a very specific process for modifying or adjusting
wilderness area boundaries. By requiring Congress to approve any boundary modifications or
adjustment, the Act attempted to eliminate the very controversy created by FWS annexation of Town
owned Nauset/South Beach. The Wilderness Act states that:

Any modification or adjustment of boundaries of any wilderness area shall be
recommended by the appropriate Secretary after public notice of such proposal and
public hearing or hearings as provided in subsection (d) of this section. The
proposed modification or adjustment shall then be recommended with map and
description thereof to the President. The President shall advise the United States
Senate and the House of Representatives of his recommendations with respect to
such modification or adjustment and such recommendations shall become effective
only in the same manner as provided for in subsections (b) and (c) of this section
[congressional approval]. "

The very open and public process of the initial Monomoy NWR wilderness designation and the boundary
modification process required by the Wilderness Act of 1964 stand in stark contrast to how the FWS
unilaterally claimed the 717 acre parcel of Nauset/South Beach as Monomoy wilderness. The FWS
should have initiated a public process and sought the views of the Town and our local community, as our
previous collaborative working relationship merits. An open and transparent public process, as initiated
by the 2008 MOU, would have better informed the FWS about local concerns and issues and likely
produced a more mutually beneficial outcome.

c. Jurisdiction and Management in the Open Waters and
Submerged Lands within the Declaration of Taking

Under all three Alternatives, the FWS claims authority and jurisdiction over the submerged lands, open
water, and the water surfaces within the DOT. Up to this point the FWS has never regulated any of the
activities occurring in the open waters or upon the submerged lands within the DOT’s fixed western

boundary. Rather, these activities have been managed or authorized by either the Town of Chatham or
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the Commonwealth of Massachusetts. Because the FWS is now claiming ownership and jurisdiction
over the submerged lands within the DOT and proposing in the CCP/EIS to regulate and/or prohibit
traditional activities and uses within this area, it has created a major controversy.

FWS Position

The FWS claims the Declaration of Taking encompasses all land and waters from the mean low water
line on the eastern shore of Monomoy NWR to the fixed western boundary of the DOT identified by
latitude and longitude coordinates. FWS contends the submerged lands within the fixed western limits
of the DOT boundary are included within Monomoy NWR based on historical records. FWS submits that
the transfer of submerged lands to the Commonwealth of Massachusetts as a result of the 1953
Submerged Lands Act did not include submerged lands within the Declaration of Taking. Lastly, FWS
contends, “these lands have been subject to Federal jurisdiction and control since the refuge
establishment, although actual refuge management of these submerged and tidal lands has been
limited.”*"

Town of Chatham Position

The Town disputes the FWS claim that the 1944 Declaration gave the United States title to the
submerged lands and open waters within the Declaration of Taking. Schedule A to the 1944 DOT
describes the island of Monomoy itself, and also references a rectangular area of open water to the
West of Monomoy (See Appendix B).” This area is described in longitudinal and latitudinal terms and is
also depicted in various images in the CCP/EIS. While the 1944 Declaration clearly describes a taking of
the land-mass that is Monomoy, it does not cede the FWS absolute ownership of the open water and
submerged lands contained within the above-described rectangular box to the west of Monomoy Island.

The Town'’s position is rooted in the language of the 1944 Declaration. This language, as described in
Schedule A, limits the taking to “all those tracts or parcels of land lying above mean low water.”™
Emphasis supplied. In other words, while the scope of the taking encompasses all area within the
rectangular box, the Declaration only vested the United States with ownership of lands within the box
that lie above “mean low water.” This language is unambiguous and must be interpreted in accordance
with its plain terms. According to the General Hospital Corp. v. Massachusetts Bay Transportation
Authority, “an order of taking in writing, duly recorded, in conformity with the statute authorizing the
order of taking, is to be treated as if it were a statute.”" As to the interpretation of statutory language,
from Gillette Co. v. Commissioner of Revenue v. AMI Woodbroke, Inc., “where the language of the
statute is plain, it must be interpreted in accordance with the usual and natural meaning of the
words” " Stated another way, where the language of an instrument of taking is unambiguous, its plain
terms are controlling and no further exploration of the issue is required. Accordingly, the Town
contends the FWS is bound by the stark limitation in the DOT where the actual taking is limited to land
above “mean low water.”

Because the FWS is bound by the unambiguous terms of the Declaration of Taking, it cannot logically
assert that there may have been a different intent —i.e., that the government officials who spearheaded
the taking actually intended to take the open water in addition to the land comprising Monomoy.
Where the terms of a Taking are unambiguous, evidence of intent is irrelevant. In an analogous
situation, the Massachusetts Supreme Judicial Court found:
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The writing by which land was taken by the Boston Transit Commission for the
construction of a tunnel pursuant to S$t.1902, c. 534, being equivalent to a legislative
act, in that the commission was authorized by statute to take land in that manner,
the motives or opinions of any member of the commission in taking the land cannot
be inquired into, under the rule that courts cannot inquire into the motives of
legislators in construing statutes.™"

Furthermore, even if the intent of the original Declaration of Taking was relevant, the intent did not
definitively include an intent or desire to take title to the open water. While historical documents both
preceding and post-dating the 1944 DOT certainly reference activities within the open water to the West
of Monomoy, a substantial amount of historical documentation references intent to only manage the
migratory bird population on the island of Monomoy itself.! Moreover, the Declaration itself is devoid
of any language that may evidence a purpose of managing open water or the fisheries occurring on
them. Rather, the DOT expressly arose “under the authority of an Act of Congress entitled the
Migratory Bird Conservation Act” (See Appendix B)." Furthermore, the sole elucidated purpose of
Declaration was for the protection of bird species “during the nesting season or while on their way to
and from their breeding grounds".x"’i As reflected in the available reports, the taking was solely to be of
the land itself.” Indeed, the 1944 plans that FWS prepared expressly reference the “mean low water” as
the determinative boundary (See Appendix B).

Had the United States desired to take the open water and submerged lands to the west of Monomoy,
the DOT could have simply stated that fact. However, the inclusion of language limiting the taking to
land above mean low water must, as a rule of statutory interpretation, be given significant import. A
more realistic explanation is that the inclusion of the rectangular box was intended to take into account
the fact that, even in 1944, the FWS was aware of the dynamic nature of Monomoy’s coastline and the
slow westerly movement of the island. Numerous reports and memoranda reflect knowledge of the
ever-changing nature of the western boundary®. Contrary to the Eastern boundary, which generally
exhibits a smooth and consistent shoreline, the Western boundary is typified by constant changes, the
result of which has been the appearance and disappearance of new and often temporal land masses
above mean low water. By drawing the rectangular box, the FWS was able to capture such land masses
under the Declaration, so long as such land was within the defined area of the rectangular box.
Supporting this premise is a map of Monomoy prepared in 1933 and presented in 1938 in conjunction
with the exploration of the taking that depicts low lying flats to the west of Monomoy. This map shows
a more modest rectangular box that closely corresponds with the temporal land masses and shallow
water immediately to the West of Monomoy (See Appendix B).

The FWS contends that it was not required to take the open water in 1944 as the United States already
owned it. Even though the 1953 Submerged Land Act (“SLA,” 43 U.S.C. 1301, et seq), under which all
open water and submerged land within three miles of the coast was conveyed to the States, the Service
points to a special exemption provision of that Act (Sec.1313) which reads (in part) as follows:

! See, e.g., “Development Plan for the Monomoy National Wildlife Refuge,” by J. Clark Sawyer, Chief of the
Division of Wildlife Refuges, dated March 24, 1941.

% For example, on August 12, 1938, a report by J. Clark Sawyer, the Chief of the Division of Wildlife Refuges only
expressed an interest in “ownership of the land area” of Monomoy.

® For example, in a report dated July 10, 1938, Richard E. Griffith, a biologist with the Division of Wildlife Refuges
wrote “the tip of Monomoy is continually building around to the west.”
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There is excepted from the operation of section 1311 of this title — (a) all tracts or
parcels of land together with all accretions thereto, resources therein, or
improvements thereon, title to which has been lawfully and expressly acquired by
the United States from any State or from any person in whom title had vested under
the law of the State or of the United States...and any rights the United States has in
lands presently and actually occupied by the United States under claim of right.

This provision of the Submerged Lands Act allows the United States to claim an exemption from that Act
for any open water which the United States had expressly reserved a claim at the time of enactment.
The Town does not agree with the FWS position and rejects the notion that the inclusion of the
rectangular area within the 1944 Declaration was sufficient to reserve the claim of the United States to
such waters. The United States Supreme Court has already held that application of the exception
contained within §1313 is dependent upon the presentation of proof that the United States intended to
reserve right or title to the open water. Specifically, in Alaska v. U.S., the Supreme Court stated that
“[t]he requisite intent must, however, be "*definitely declared or otherwise made very plain.” " In
assessing whether the Federal government has adequately reserved its rights in this regard, the
Supreme Court further reasoned that “[w]e will not infer an intent to defeat a []State's title to inland
submerged lands “unless the intention was definitely declared or otherwise made very plain.” Id. at 101,
citations omitted. Other case law underscores the intent of the Submerged Lands Act to create a
presumption that title to submerged land within three miles was to be conveyed to the States. Any
reservation of right or title by the United States must be plain and clear but in this instance, as discussed
above, the DOT clearly evidences intent to exclude open water and submerged land from the taking.
Other peripheral documents do not offer a contrary proposition and support the notion that the FWS
was only interested in taking land above mean low water.

In the CCP/EIS, the FWS also claims the United States Supreme Court has ruled that the waters of
Nantucket Sound to the west of Monomoy are not internal waters of the Commonwealth of
Massachusetts and, instead, belong to the United States.™ The FWS references the case U.S. v. Maine,
475 U.S. 89 (1986) to support its views. However, a close review of that case reveals that the Court did
not directly discuss the Submerged Lands Act; rather, the Court simply discusses, and rejects, the
Commonwealth’s claim that all waters of Nantucket Sound—both within and beyond three miles—
belong to the Commonwealth. Moreover, the FWS’ reliance on this case is misplaced because ten
years later, the Supreme Court issued a “Supplemental Decree” in U.S. v. Maine, 516 U.S. 365 (1996)
(See Appendix B). In this supplemental case, the Supreme Court confirmed the right and title to all land
in Nantucket Sound within three miles: “affirming the title of the United States to the seabed more than
three geographic miles seaward of the coastline, and of the States to the seabed within the three
geographic mile zone”. It is notable that the Supplemental Decree specifically references Monomoy in
describing the subject property. Even more importantly, in the 1995 Joint Petition for the Supplemental
Decree (See Appendix B), the United States Solicitor General affirmatively requested that the Court
enter such decree, and at no point did the Solicitor General ever reference a reservation of rights with
respect to the submerged land immediately to the West of Monomoy.™™

In summary, the Town’s position is that the Supreme Court’s Supplemental Decree of 1996 definitively
applies the Submerged Lands Act as affirmation for the Commonwealth’s title to all of Nantucket Sound
within three miles of shore, including Monomoy. And, under the legal doctrine of collateral estoppel,
the United States and the FWS are now precluded from arguing a contrary proposition. The FWS is
bound by such decision because the Supreme Court, by the United States’ own initiative, has already
vested the Commonwealth of Massachusetts with the ownership of the waters west of Monomoy.
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Lastly, the U.S. District Court has already opined on this subject. Particularly, in the case of United
States of America v. Winthrop E. Taylor, the Court had an opportunity to consider whether the U.S.
Government had the authority to prohibit activities below mean low water. In question was whether
Mr. Taylor could walk his dogs in the tidal flats below mean low water without facing prosecution by the
Federal government.' After consideration of all evidence and review of the 1944 taking, the Judge
acquitted Mr. Taylor as the taking limited the boundary of the Refuge to land above mean low water.

IV. Fisheries Related Issues
a. History of Shellfisheries in Chatham

The Town of Chatham is very proud of its centuries-long history of successful management of local
shellfish resources. The first shellfish regulations enacted through Town Meeting occurred in 1771; the
town voted that “no person but inhabitants of the Town should have the liberty to catch clams ....”" The
first appointment to oversee enforcement of this regulation occurred in 1786."

Despite these early local regulations, the overall control over the shellfisheries resided with the
Commonwealth through the Fish and Game Commission. In 1880, local authority to regulate eel, clams,
qguahogs, and bay scallops was given to the coastal towns though “...town regulations were somewhat
informal with the commonwealth being in formal control”.™ Chatham’s first comprehensive shellfish
regulations were adopted at the 1929 Annual Town Meeting “under and in accordance” with State
General Laws." Through the State, the Board of Selectmen was given authority to control and regulate
the taking of shellfish. The first paid Shellfish Constable was appointed at the 1930 Annual Town
Meeting, with an annual salary of $1,500 and the requirement of being “...an inhabitant of the Town”."
The State amended its governing regulations with the passage of Chapter 329 of the Acts of 1933 which
were adopted into Chapter 130 of the Massachusetts General Laws (M.G.L.), and subsequently adopted
by the Town at the 1934 Annual Town Meeting." Section 52 of Chapter 130 M. G. L. gives coastal
communities the authority to regulate and manage certain shellfish within State waters though they
must “make any regulations not contrary to law in regard to said fisheries “.*" Along with provisions set
forth in M.G.L. Chapter 130, towns must also adhere to state regulations concerning harvest levels.
Chapter 130 also makes provision for towns that do not take authority over its resources as follows:

If any city or town bordering on the coastal waters neglects or refuses to take the
control of the shellfish, sea worms or eels within its boundaries as provided in this
section, such control shall be temporarily exercised by the director for the benefit of
such city or town and such authority shall continue until such time as the aldermen
or city council of such city or the selectmen under authority of a vote of such town
shall take over such control...""

While Chatham and all other coastal towns within the Commonwealth of Massachusetts actively
manage local shellfish resources, the Commonwealth maintains ultimate jurisdiction over shellfisheries.
Even today, following approval by local Boards of Selectmen, all promulgated shellfish regulations must
receive final approval by the Director of MA Division of Marine Fisheries.™

A major aspect of the Town’s management philosophy is the propagation of shellfish to ensure the
sustainability of its resources. Concepts of shellfish propagation exist as far back as the 1930s, and these
are well documented throughout Chatham’s history:
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Under the existing conditions, we should be foresighted enough to stock our shores
with shellfish as best we can, as they are a great help to the natives and a great
attraction to our summer visits.”

In 1983, the Town’s Shellfish Advisory Committee supported
and recommended to the Board of Selectmen the creation of
a revolving fund to finance an expanded and permanent
shellfish propagation program. As a result, Chatham now
operates the largest municipally-run shellfish propagation
program on Cape Cod. The initial upwelling facility, used for
the grow-out of juvenile seed quahogs, scallops, and oysters,
has had a substantial, positive impact on enhancing the
natural viability of local shellfish resources by maintaining a
continuous brood stock (See Picture). The facility, in
operation since 1998, is designed to produce up to four
million quahogs seed annually as well as bay scallops and
other shellfish for placement in Town waters. By
maintaining healthy, sustainable wild shellfish stocks outside
Monomoy NWR, the Town has taken pressure off shellfish
resources within the Refuge and contributed to the overall
abundance of shellfish stocks. Annually, the Town issues
between three to five hundred commercial shellfish permits
and approximately three thousand family and recreational
permits; what was true 70 years ago remains true today:
shellfish are a key driver of the Town’s economy and tourism industry. It should also be noted all
funding for the propagation program is derived solely from the sale of commercial permits.

Chatham shellfish propagation upwelling facility

In addition to the Town’s propagation program, the Town is deeply committed to improving shellfish
habitat though improved water quality and by protecting and restoring eelgrass. Peer-reviewed research
has conclusively proven that eelgrass is adversely affected when water quality declines as a result of
nutrient enrichment, and residential and commercial septic systems account for the overwhelming
majority of the nitrogen that seeps into Chatham’s coastal waters. To solve this, in 2009, Chatham
voters approved the initial appropriation of the Comprehensive Wastewater Management Plan to
eliminate the principal source of nitrogen pollution in the Town’s embayments. The Comprehensive
Wastewater Management Plan calls for sewering the entire Town to eliminate nitrogen loading of our
local waters from septic systems. Implementation of this 30 year plan began in 2010 and has an
investment to date of $92,000,000.

With this in mind, it should come as no surprise that Chatham also has an extremely viable wild shellfish
resource which supports the largest active wild shellfishing industry on Cape Cod. Wholesale landing
values are estimated at just under $4 million for 2013 and have been as high as $7 million in banner
years. Local and regional fisheries wholesalers, retailers, processors, and restaurants all benefit
economically from Chatham’s sustainable shellfish resources.
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b. Shellfishing in Intertidal Areas

For over 150 years, the Monomoy area has been known as one
of the most productive clamming areas in all of Massachusetts.”
As such, clamming and shellfishing have been one of the most
stable and economically important fisheries throughout
Chatham'’s history; recreational and commercial fishermen
depend on shellfishing for food and income. In all three
Alternatives, the CCP/EIS proposes to continue to allow the
hand harvest of scallops and the non-mechanized, hand harvest
of clams—including softshell, quahog, and razor clams—under
town and state regulations in the intertidal area. Because
nearly 80% of the harvestable intertidal shellfish flats in the
Town of Chatham are located in or adjacent to the Refuge,™ the
Town supports FWS'’s re-affirmation of the long-standing
commitment to maintaining the Town of Chatham-managed
manual shellfish fishery for soft-shell clams, razor clams,
quahogs, and scallops as a priority, wildlife-dependent, public
use. Asthe FWS aptly explains, “Shellfish harvesting using
traditional hand raking methods has coexisted for decades with
migratory birds and other wildlife species of conservation
concern that uses the expansive and dynamic intertidal flats
around Monomoy NWR”." Solitary shellfish harvesting on the tidal flats represents the type of
primitive and unconfined activity contemplated under wilderness laws (See Picture).

Traditional hand harvesting of intertidal shellfish

FWS Position

The FWS proposes to continue allowing residents and visitors to harvest subterranean shellfish—
softshell clams, quahogs, and razor clams—using non-mechanized hand raking tools and no artificial
means of extraction, such as salt and chlorine, in accordance with Town rules and regulations.'x“’ The
harvest of these shellfish has been found to be a compatible and appropriate use within the wilderness
area. The FWS also proposes to begin enforcing the existing prohibition on the use of wheeled carts.

Town of Chatham Position

The CCP/EIS and attached compatibility determination correctly recognize the manual shellfishery on
Monomoy as an historic and cultural use, dating from the pre-colonial period and subject to Town
regulation since the 1770s.™ In these documents, FWS further recognizes that manual harvest methods
for these clam species have remained essentially unchanged and that the Town’s shellfish management
program has consistently addressed FWS’s concerns as they have arisen.”

FWS'’s decisions in the CCP/EIS regarding the intertidal hand harvest of shellfish confirm a long line of
federal actions and assurances to the Town since the refuge taking process began in 1941. In addition to

* For example, in 2011, stemming from a request from the FWS, the Town amended its shellfish regulations to
prohibit hydraulic pumping for clams at the Power Hole.
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a series of compatibility determinations—most recently in 1994 and 2004™— maintenance of the
Town-managed shellfishery has historically been confirmed in the following:

e A 1941 refuge development plan, issued as the United States was commencing the taking
process, states, “Under our regulations, sports and commercial fishing can be carried out as in
the past. Our development work will actually benefit the shell fish industry...”™"

e Inthe section of the 1945 “Statement of the [FWS] Concerning the Monomoy National Wildlife
Refuge Controversy” entitled “No Interference with Commercial Fishing,” issued soon after the
United States amended its taking complaint to include the Town of Chatham and State of
Massachusetts, the FWS responded to the charge that “[t]he establishment of the refuge would
prohibit fishermen from operating thereon” by stating unequivocally that, “the Service has
stated there be no interference with fishing.”™"

e A 1955 FWS Order, issued before the federal court began trial on just compensation in the
takings case, stating “commercial fishing (including shellfishing) and sport fishing” in the Refuge
was subject to state and local fishing laws."™

e The Interior Department’s 1967 Wilderness Study Report,”™ Wilderness Proposal,” and a
transcribed record of a January 11, 1967 FWS hearing in Chatham relating to the proposed
wilderness designation.™

e Presidential and Interior Department recommendations to both the 90" and 91 Congresses in
connection with the introduction in the 90" Congress and ultimate enactment in the 91*
Congress of legislation designating the Monomoy wilderness.”™"

e Congressional committee reports in both Congresses on Monomoy-specific bills that were
integrated with minimal changes into consolidated legislation, enacted in 1970, that designated
over 200,000 acres of land as wilderness in twelve different states, from Maine to Alaska.™"

Ixx | Ixxi
’

As part of its ongoing dialogue with the FWS relating to this issue, the Town presented detailed
economic, scientific, and legal analyses supporting the shellfishery’s Refuge compatibility and wilderness
consistency, and concluded the manual shellfishery causes no more than ephemeral impacts on
shorebird foraging opportunities or on the tidal flat substrate.” As the FWS concluded, the shellfishery
promotes shorebird foraging opportunities and a healthy intertidal zone.

More specifically, the Town submitted scientific literature reviews in 2003 and 2005, and later, three
reports detailing scientific research conducted and documented from 2005 through 2010 pursuant to
FWS-granted special use permits. This scientific research addressed issues raised in an extensive FWS-
commissioned peer review of the 2005 scientific literature review. The Town’s research confirmed, with
site-specific information, that the manual shellfishery does not adversely affect migratory birds; that
benthic habitat recovery from manual shellfishing is rapid; and that even if the maximum estimates of
shellfishing on Monomoy—a projected ~3 percent of the 37,831 acres contained in SC 47, the Town-
designated shellfishing area surrounding Monomoy Island—were ever to occur, such activities leave
available massive expanses of quality forage areas for shorebirds.

Furthermore, the Town manages the shellfishery to prevent adverse impacts to the Monomoy
ecosystem. Managerial safeguards include, but are not limited to: (i) the Town’s licensing regime; (ii) the
manual nature of the shellfishery; (iii) FWS-imposed area closures and buffer zones; (iv) the Town’s time
of day and weather-based limits; (v) FWS restrictions relating to terns, plovers, marine mammals, and
coastal dunes; and (vi) the Town’s active management of the clam flats.
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Indeed, within the CCP/EIS, the FWS correctly concluded that traditional, manual shellfishing
affirmatively benefits the Refuge and its component wilderness.”™ Specifically, the Town’s shellfishery
increases the Monomoy tidal flats’ shellfish productivity and oxygenation. Accordingly, shellfishing
helps maintain the baseline conditions existing at the time of wilderness designation—a well-managed
and productive intertidal ecosystem. Further, FWS’s own research found that at least seven species
(black-bellied plover, ruddy turnstone, semipalmated plover, sanderling, semipalmated sandpiper,
dunlin, and short-billed dowitcher) were observed “actively foraging in shellfish holes or the remaining
adjacent sediment piles.”™ " Perhaps even more significantly, FWS surveys determined that “shellfish
harvesting activities appeared to have a positive influence on the mean density of American
oystercatchers and ruddy turnstones,” which is the very reason the Refuge was created in the first place.

Under Alternatives B and C, however, the FWS would “enforce the existing prohibition on the use of
wheeled carts and other mechanical transport in the Wilderness Area” as the Wilderness Act prohibits
the use of mechanical transport.™" Sec. (4)(c) of the Wilderness Act of 1964 (16 U.S.C. 1133(c)) states
in part that “there shall be no temporary road, no use of motor vehicles, motorized equipment or
motorboats, no landing of aircraft, no other form of mechanical transport, and no structure or
installation within any such area”. Additionally, FWS regulations (50 CFR §6302.20) prohibit the use of
“motorized equipment; or motor vehicles, motorboats, or other forms of mechanical transport”.

The Town opposes this proposal for two reasons. First,
the ban is contrary to the intent and plain meaning of
the Wilderness Act, and secondly, enforcing a prohibition
on wheeled carts would have a significant negative
impact on local shellfish fishermen. Non-mechanical,
two wheel hand trucks are manually pulled by shellfish
fishermen to carry their clams and hand rakes to and
from their small skiffs secured on the intertidal flats.
These manually operated hand trucks are outfitted with
large, pliable tires so as not to sink into the mud or sand
and to minimize any impact on the flats (See Picture).
Hand trucks are an essential ingredient to successful
clamming operations and minimize impacts to the tidal
flats. Without hand trucks shellfish fishermen would
have to make many trips to their skiffs, thereby leaving a
larger footprint on the tidal flats. In addition, the Typical manually operated hand cart for transport of
CCP/EIS identifies currently approved non-mechanized shellfish over tidal flats

means of transport including dragged sleds or other non-

wheeled conveyances. Ironically these means of transport would be more harmful and impactful to the
substrate and benthic communities than wheeled hand trucks.

The Town also contends the FWS interpretation of the statutory prohibition on the use of mechanical
transport is overly broad and simply not applicable to manually operated non-mechanized hand trucks.
In Sec. (4) of the Act (Prohibition of Certain Uses), the statute clearly identifies motor vehicles,
motorized equipment and aircraft as forms of mechanical transport.”™ The Town does not believe the
reference in the Act to other forms of mechanical transport was ever intended to include non-
mechanized manually pulled two wheel hand trucks. Rather this reference was included to ensure that
other forms of mechanized transport not mentioned in the statute would be included in the prohibition.
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c. Fisheries on Submerged Lands and Open Waters within the DOT.

Because the FWS claims the United States has title to all submerged lands and waters within the DOT,
the agency contends it has full authority to authorize or deny all activities within that area. As a result,
under all three Alternatives the CCP/EIS proposes to regulate, limit, or ban a number of state and locally
regulated fishing activities that have historically been conducted in the open waters or on the
submerged lands within the DOT.

FWS Position on Regulation of Open Water Fishing and Bottom Tending Fishing Gear and Techniques

In the CCP/EIS, the FWS acknowledges that fishing is a traditional use of the waters around Monomoy
Island and concludes that, “the Service has determined that there is no compelling Service interest
necessitating further regulation of fishing in open waters”."™ As a result, the CCP/EIS does not propose
to further regulate any fishing activity in the open waters above submerged lands within the DOT. These
fishing activities include demersal long line fishing; mid-water trawl fishing and; hook and line/rod and
reel fishing. Nor does the FWS intend to regulate lobster, crab, and whelk pot fishing, or the hand-
harvest of scallops, which, along with pot fishing occur on the submerged lands. The FWS states it allows
these activities because they “do not cause disturbance to the submerged lands and are already
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regulated by other Federal and State agencies”.

At the same time, all three Alternatives in the CCP/EIS propose to prohibit any fishing method that uses
bottom disturbing fishing gear and techniques. This includes scallop and mussel dredging; bottom
tending otter trawls; hydraulic quahauging; and fish weirs. The FWS contends that this action is
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necessary to “protect eelgrass beds and other sensitive bottom-dwelling communities”.

Town of Chatham Position on Regulation of Open Water Fishing and Bottom Tending Fishing Gear and
Techniques

As previously stated, the Town strongly disagrees that the FWS has any legal authority to manage local
and state regulated fisheries in the open water or submerged lands within the DOT. Historically, these
fisheries have been managed appropriately and effectively at the state and local levels to the sustained
benefit of shorebirds and other Refuge resources; our local knowledge and experience in managing
these resources has ensured their continued health and conservation. The Town has demonstrated its
ability and willingness to amend and modify regulations when necessary to fully conserve local
resources and habitat. This exertion of authority by the FWS ignores this long-standing performance of
the Town as a conscientious environmental steward.

Notwithstanding this position, the Town supports the proposal to continue to allow most types of
fishing in the open waters west of Monomoy Island. However, as documented in these comments, the
Town firmly opposes the prohibition on fishing gear and techniques that ostensibly disturb the
submerged lands and purportedly threaten eelgrass beds. The Town does not believe that the methods
and nature of Chatham’s small boat inshore fisheries, as guided by the regulatory safeguards established
by the Town and State, cause the levels of impacts to the benthic marine habitat assumed by the FWS.

Commercial and recreational fishing have been part of the Town’s heritage for centuries, and it
continues to be of critical economic importance to the community. Chatham is homeport to the largest
commercial fishing fleet on Cape Cod and the third largest in Massachusetts. While most of these
fishermen were once engaged in offshore fisheries, continued stock declines and increasing regulatory
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limitations have significantly reduced their opportunities in those fisheries. Consequently an increasing
numbers of offshore fishermen are turning to local, inshore fisheries as their only opportunity to make a
living. Today, the overwhelming majority of fishermen in Chatham are involved in at least one local
inshore fishery, many of these occurring within the open waters of the DOT.

The economic importance of the fisheries to the Town and the Cape Cod economy cannot be
overstated. For 2012, the National Marine Fisheries Service reported that over $28 million worth of fish
and shellfish (ex-vessel value) were landed in Chatham and Provincetown.” The direct value of the
Town’s commercial fish catch alone is approximately $15 to $20 million annually, and it has wide-
reaching economic benefits as those dollars flow through the local and regional economies. The Cape
Cod Commercial Fishermen’s Alliance recommends utilizing an economic multiplier of 3.16 when
assessing the true value of commercial fish landings. This would equate the annual economic impact of
fish landings derived from the Port of Chatham to the local and regional economies from $45 to over
$60 million. The fishing industry is also a vital component of Chatham’s local workforce, directly and
indirectly supporting over 500 local and regional jobs.

While the Town agrees with the FWS proposal not to regulate open water fishing occurring above the
submerged lands within the DOT, the Town strongly opposes the prohibition on any fishing gear and
techniques the FWS allege disturbs the bottom. This gear includes scallop and mussel dredging; bottom
tending otter trawls; hydraulic quahoging; and weir fishing. At a minimum the logic used for allowing
some types of fishing and prohibiting other types is at best confusing. First, the CCP/EIS states that, “At
this time there is no compelling Service interest necessitating further regulation of fishing in open
waters lying above the submerged lands within the Declaration of Taking”.”" The CCP/EIS then
identifies the permissible fishing activities. Immediately following this list the FWS submits that, “These
(allowed fishing) activities do not cause disturbance to the submerged lands and are already regulated
by other Federal and State agencies (e.g. the National Marine Fisheries Service and the Massachusetts
Division of Marine Fisheries)”.”™ Taken together, the standards or rationale used by the FWS in
determining whether or not to regulate a certain fishing activity in the open water and submerged lands
can be summarized as (1) if there is a compelling Service interest, (2) if the fishery is already regulated
by other Federal or State agencies and (3) if the fishing activity disturbs the submerged lands.

With respect to the interests of the FWS, the CCP/EIS does not define or identify what such an interest
might be. Without knowing what the Service means by “compelling interest,” this is a very difficult
standard to interpret. The Town submits the FWS has no compelling interest in regulating any of the
fishing activity in open water and on submerged land within the DOT. For decades, the local fisheries
have been successfully prosecuted and conservatively managed without negatively impacting Refuge
resources or its mission. The next standard used in the CCP/EIS for determining regulation is whether
the fishery is already regulated by other Federal and State agencies. In the open water and submerged
lands beneath, all fisheries are regulated by the Commonwealth of Massachusetts or by the Town of
Chatham through a delegation of management authority. Because the Commonwealth maintains
ultimate management authority over all the fisheries conducted within the Refuge and on or above the
adjacent submerged lands within the DOT, there are no unregulated fisheries in the area under
consideration. Therefore, using just the first two standards, FWS could only conclude that it should not
regulate any of the fisheries as they are successfully and appropriately being managed directly by the
Commonwealth or by the Town through the delegation of authority.
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The third standard relating to the regulation of fisheries—
disturbance of submerged lands—is even less clear,
particularly considering the high energy, dynamic sandy
environment of Monomoy Island and Nantucket Sound.
The CCP/EIS states: “In an effort to protect eelgrass beds
and other sensitive bottom-dwelling communities, no
fishing or shellfishing activities that use bottom-disturbing
gear and techniques will be allowed under any alternatives
in the Declaration of Taking”.™"" While this statement
might seem instinctively true, it is not supported by any
scientific studies conducted in the area or involving the
size and type of bottom tending gear utilized by local
fishermen. For example, the Town has prohibited teeth or
rakes on scallop and mussel dredges to protect eelgrass
and allows only seasonal harvesting of bay scallops during
the eelgrass dormant period, November 1 to March 31.
The dredges used by local fishermen are very lightweight
and pulled at low speeds with small skiffs (See Picture). i \ >
Furthermore, eelgrass beds in Stage Harbor, an area where Typical inshore bay scallop dredge

the Town has regulated bay scalloping for decades, are

some of the healthiest beds in all of Nantucket Sound. While the decline of viable, healthy eelgrass beds
has been widely acknowledged throughout the region’s coastal waters, there has been no indication or
scientific evidence to suggest this decline is related to traditional fishing activities or methods.

To the contrary, the CCP/EIS fails to document any harmful effects on eelgrass of bottom tending gear
used by local families and fishermen and failed to identify harmful effects on sensitive bottom dwelling
communities. Appendix A contains the results of an independent literature review the Town
commissioned to investigate documented impacts of using bottom disturbing gear and techniques on
submerged lands. The review examined all references cited within the CCP/EIS that were used to justify
the proposed ban on bottom disturbing fishing gears in the sub-tidal areas within the DOT (see pictures
below of large dredges whose impacts are used to justify the ban). The review focused on all primary
justification statements within the CCP/EIS and concluded the structure and scope of those statements
falls considerably short of the quality needed to address this important issue. It also concluded the
reliability of the supporting citations could be called into question due to their design, analysis, and site
location bias. Without clarification and additional supporting information, the prohibition against
bottom tending fishing gear and techniques is not scientifically justified and therefore unwarranted.
Based on this analysis, it appears that the FWS first made a policy decision to ban bottom tending fishing
gear and techniques and then tried to justify it through studies not relevant to local habitats, the
geographic region, or the type of gear used by local fishermen.
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The impact on bottom habitat from this type of harvesting method—employed in the cockle fishery—is used to
defend the prohibition of bay scallop dredges. There is no comparison to the intensity of this (above) type of
harvest to the small skiff, light weight dredges used in Chatham.

Typical fifteen foot scallop dredge used to harvest sea scallops in the offshore
scallop fishery. Impacts from these dredges were used to justify banning bay
scalloping in the Refuge.

Similarly, Appendix A also contains the results of a literature review investigating the justifications for
banning the harvest of mussels in all areas within the DOT. The stated reason for the prohibition on
mussel harvesting is that it is an “important food source for migratory birds”.™" However, the four
references that were cited in Appendix D and presented as supporting scientific literature fail to provide
a cogent scientific basis for such a ban. Indeed, some of the statements in Appendix D have no

supporting evidence to justify their conclusions, and the citations that are provided do not support the
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statements or have questionable conclusions. Overall, the review commissioned by the Town concluded
that the information provided in the CCP/EIS fails to provide any scientific basis which would warrant a
full ban on mussel harvesting. Moreover the CCP/EIS ignores the Town’s successful management of this
fishery for the benefit of both sea birds and fishermen. For example, in the mid-1980s, the Town
imposed a minimum size of 2 inches to ensure a sustainable fishery by allowing mussels to reach sexual
maturity and provide a number of spawns before reaching legal size for harvest.”" The 2 inch limit
debunks the contention that fishermen and shorebirds compete for the same mussels as smaller shore
birds forage for “spat”, or seed mussel.”™

In all three alternatives, the FWS maintains that “no artificial means of extraction (such as salt and
chlorine)”* may be used while shellfishing and specifically in the harvest of razor clams. The Town
disagrees with this prohibition because it is neither justified by any scientific information nor is this
prohibition needed. Unlike other proposed prohibited activities, salting for razor clams was not
reviewed within the Findings of Appropriateness review process. The basis for this proposed prohibited
harvesting method is therefore unknown. None of the supporting literature cited in the CCP/EIS involves
methods of harvest employed by local shellfish fishermen, and as a result, the FWS is unable to
substantiate any adverse effects on local habitat or Refuge resources. Indeed, research conducted by
Constantine, et al (2008), and Krzyewski, et al. (2005) indicates no effects to the benthic community by
“salting” for razor clams as the marine environments are adaptable to fluctuating salinity levels. ™ In
addition to a lack of justification for the ban on using salt as a means of extraction, the prohibition
simply is not needed because the Town has already acted proactively: salting is allowed by the Town
but the Town of Chatham Shellfish Rules and Regulations, Section 104 (B) 25 (see Appendix B) define
salting as a saline solution derived solely from table salt and water; the use of chlorine is prohibited.
Moreover, through the application of the precautionary approach to ensure salting does not in any way
impact other species, the Town of Chatham Shellfish Rules and Regulations, Section 402 (A) also
prohibits salting in the inter-tidal areas that contain mixed mollusk species.

Lastly, all three alternatives the CCP/EIS propose to ban fish weirs, one of history’s oldest and most
sustainable fishing methods. In Boston’s Back Bay area, wooden stake remains of the Boylston Street
Fish Weir have been uncovered during excavations for subway tunnels and building foundations. This
series of fish weirs was built near the tidal shoreline some 3,700 to 5,200 years ago. On Cape Cod, the
Wampanoag tribe was the first to use fish weirs in the late 1600s. Over time, fish weirs became very
popular in Nantucket Sound and along the Cape coastline. In his 1887 Report on Fisheries,
Massachusetts Commissioner of Inland Fish and Game Theodore Lyman reported that in 1873, 5000
barrels of menhaden were taken in Chatham fish weirs alone and used mostly as bait for Georges Bank
cod fishermen.

For many reasons few active fish weirs remain today. Setting and tending the fish weirs is very labor
intensive while declining fish stocks and changing migratory patterns of various fish species have made
the practice less profitable for the fishermen. There are currently only four permitted weir sites located
within the DOT, however, only one of the weir sites is installed and active in a given year. None of the
permitted weir sites are located in either existing or historically mapped eelgrass resources. In recent
years the remaining active fish weir operator has had multiple collaborative fisheries research projects
with science institutions such as the Provincetown Center for Coastal Studies, and the New England
Aquarium precisely due to its unique method of collecting live marine specimens. As a seasonal
operation, poles for the weir are set in early spring and pulled out of the water in the summer or early
fall. During the fishing season the poles become encrusted with barnacles, mussels and other sea life
which provides food for migrating seabirds. The fish caught in the weir (squid, mackerel, butterfish, sea
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bass, scup, etc.) also provide a source of food for seabirds and other larger predator fish and marine
mammals (seals) that enter the weir. Because fish are removed by fishermen by hand using dip nets
virtually all unwanted fish is returned to the sea alive. The FWS proposes to ban the use of fish weirs
because the submerged land is disturbed when the poles are set in the spring. Unfortunately, FWS does
not provide any scientific basis on which to justify this ban especially in a high energy sandy
environment like Nantucket Sound. Accordingly the Town strongly opposes the ban on the very
historical and traditional fish weir fishery.

It is also unclear as to how or if the FWS is proposing to regulate the state regulated sea clam fishery.
While not currently occurring within the submerged lands and open waters of the DOT, this can be a
very important fishery to local fishermen. The Town would not support any limitations on the ability of
local fishermen to harvest sea clams (under state regulations) if the opportunity presents itself.

Lastly, the approach taken by the FWS in prohibiting bottom tending fishing gear and techniques and
banning the harvest of certain shellfish stands in stark contrast to the situation involving the evaluation
of the impacts of manual hand harvesting of clams above mean low water. In that case, the Town
worked very closely and cooperatively with the FWS culminating in the decision by the FWS to permit
clamming on Monomoy's tidal flats.

It is unfortunate the FWS did not engage the Town in a similar cooperative manner earlier in the
planning process as an important stakeholder and team member to address the FWS concerns relative
to certain fishing activities and gear methodologies. Instead, the Town was simply informed about these
concerns through the CCP/EIS, which proposes comprehensive bans of historical and traditional fisheries
without a valid scientific basis to do so.

V. Priority Issues Common to Alternatives B and C

Appendix D of the CCP/EIS includes Findings of Appropriateness and Compatibility Determinations for
uses and activities under Alternatives B and C. The suite of uses and activities considered is extensive,
while the analysis of impacts is limited. As the Town has not had an opportunity to review these
proposals with FWS, it is difficult to assess their full impact on the Refuge and on the local community.
What is clear is that some of these will require cooperation of, if not the permission from, the Town;
others will require additional funding and/or additional FWS staffing. Uncertainty with future FWS
budgets may result in the lack of timely implementation for some proposals.

Included below is a list of the potential issues which the Town feels are worthy of future discussion and
review; these can generally be grouped into the following categories:

Changes to Refuge Infrastructure and Operations

e Development of a new visitor center near Main Street, Chatham, or in Harwich, including
parking and shuttle service

e Additional directional and informational signage throughout the area

e Acquisition of additional parking lots on Stage Island for FWS use only

e Exploration of off-site shuttle service for refuge visitors

e Increased FWS staffing for refuge, and accommodations for increased staff levels

e New dockage, marine equipment/boat storage, and parking facilities

e Exploration of a bike/pedestrian path on causeway
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e Access refuge properties through existing rights-of-way on Tisquantum Rd., Wikis Rd., and
Stage Harbor Rd.

e Proposed wind turbine at Headquarters

e Requirement of a competitive, private concession to provide ferry access, guide service,
kayak rentals, and other services

Access and Public Use of Refuge

e Ban on “organized” picnicking

e Ban on pets or dogs on any refuge lands

e Ban on kite-boarding within all DOT waters

e Begin daytime paid parking at Headquarters from June 1 to September 15

e Phase out of non-FWS parking and dinghy storage on Stage Harbor Lot 7b

e New permitting requirements for commercial filming and photography, which will only be
allowed if it is of direct benefit to the refuge or FWS

e New permitting requirements for private commercial guide services accessing waters and
Refuge lands

o With help of FAA, raise pilot awareness of 2,000 ft ceiling restriction for aircraft

e The continued exceptions of Inward Point and Power Hole as designated non-Wilderness

e Open approximately 40% of the Refuge for seasonal waterfow! hunting

Other Water Related Activities

e Reinstall buoys demarking the Declaration of Taking boundary

e Review all dredging and disposal proposals in open waters

e Ban all moorings within Declaration of Taking waters

e Consideration of dredged material reuse in non-Wilderness areas
e Evaluation of “no-anchoring zones”

Although more information and discussion with the FWS is needed before the Town can fully assess
these proposals, provided below are preliminary views on some of the priority issues.

a. Changes to Refuge Infrastructure and Operations

The legal implications regarding liability over FWS’s right-of-way into the Refuge headquarters on Morris
Island is an ongoing and unresolved issue that should be determined before implementation.

b. Access and Public Use of Refuge

The CPP/EIS includes findings of appropriateness for recreational activities on the Refuge, including the
portion of Town owned Nauset/South Beach annexed by the FWS. While the Town agrees with some of
the new findings, a number of other findings restrict or prohibit activities enjoyed by local residents and
visitors that were previously allowed within the Refuge for decades without negative impact.

Town-owned Nauset/South Beach is currently regulated by the Town’s Park and Recreation Commission
in accordance with the Town’s Beach and Park Rules and Regulations. The Town has worked hard to
develop comprehensive and sensible regulations while providing for the effective enforcement of those
regulations. We are committed to ensuring the safety of the general public as well as the protection and
conservation of wildlife resources in and around the Refuge. This set of rules and regulations has been
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used to successfully regulate all Town owned beaches. Virtually all of the recreational activities
addressed in the CCP/EIS are already regulated by the Town’s Beach and Park Rules and Regulations
(See Appendix B) and enforced by Town officials and law enforcement personnel. The Town does not
agree with FWS findings in this area as they are duplicative of Town restrictions in many cases and
would require costly infrastructure and staff to implement and enforce. As is evident in these
comments, the Town is quite proud of its successful beach management program. Consequently, the
Town views the proposed restrictions on Nauset/South Beach as redundant, costly, and unnecessary.

Provided below are more detailed comments on the Town’s position regarding certain prohibited
activities proposed in Alternatives B and C.

FWS Position on Beach Use

The FWS has found that beach sports—volleyball, football, soccer, Frisbee, baseball, surfing, skim
boarding, kite related activities, etc—grilling, and the use of shade tents are not appropriate uses within
the Monomoy National Wildlife Refuge.*" The FWS is concerned these activities will divert resources
away from the priority public uses and from the FWS responsibilities to protect and manage the flora
and fauna of the Refuge. Although the CCP/EIS does not cite any peer reviewed literature to support
such conclusions, the FWS states that the defined beach sports and games can disturb wildlife; that
grilling can result in food waste that might then increase the number of gulls or mammalian predators;
that shade tents when used in the designated wilderness area detract from the wilderness character.*"

Town of Chatham Position

The Town asserts that sports, games, and kite related activities—defined in the CCP/EIS as kite flying,
kite surfing, and kite boarding—should continue in designated areas and times, as they are currently
regulated by the Town’s Beach and Park Rules and Regulations. These activities have been conducted
for decades with no evident detriment to Refuge resources.

The Town also maintains that grilling, which uses charcoal or gas units, should be allowed to continue as
defined in the Town Beach and Park Rules and Regulations. Grilling can also be viewed as consistent
with the FWS'’s views on organized picnicking as outlined in the CCP/EIS, which stipulates that visitors
who bring food and drink on the Refuge must adhere to a “leave no trace, carry-in-carry-out” policy in
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which “all food containers, bottles, and other waste and refuse must be taken out”.

FWS Position on Bicycling

The FWS has determined that bicycling is not an appropriate use for Monomoy NWR. Although there is
no cited literature to support the conclusions found in the CCP/EIS, the FWS asserts bicycling can disrupt
refuge visitors, migratory birds, and other wildlife found on the Refuge.*

Town of Chatham Position

The Town does not agree with the premise that bicycling would cause significant disruption within the
Refuge and would compromise Refuge goals or priority wildlife-dependent recreation. We ask the FWS
to consider permitting this low impact and popular use in designated areas and at designated times
within the Refuge.
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FWS Position on Camping

The FWS has determined camping is an inappropriate use for fghe Refuge as it would divert “existing and
future resources from accomplishing priority Refuge tasks”.*"" The CCP/EIS also concludes camping
presents “unacceptable levels of risk” to Refuge plant and wildlife, and could potentially cause conflict

with other Refuge patrons. "

Town of Chatham Position

The Town concurs that camping is not an appropriate activity within the Refuge; camping on beaches is
also already prohibited by the Town’s Beach and Parks Rules and Regulations.

FWS Position on Open Fires

In the CCP/EIS, FWS concludes that fires are not an appropriate Refuge activity and are not necessary
with respect to any of the FWS approved public uses.*™ Fires can also disturb nesting and staging
migratory bird species that utilize the Refuge’s resources. Furthermore, the risk that comes with fires is
considered too great to be acceptable.”

Town of Chatham Position

The Town concurs that fires are not an appropriate activity for the Refuge. The Town already prohibits
open fires on Town beaches under the Town’s Beach and Park Rules and Regulations.

FWS Position on Fireworks

The CCP/EIS asserts fireworks are not an appropriate use of the Refuge and pose “significant impacts to
wildlife and habitat, especially during the summer and early fall”.“ Furthermore, the CCP/EIS states
fireworks pose a public safety risk that could cause damage or injury to the flora and fauna of the
Refuge, as well as to Refuge visitors."

Town of Chatham Position

The Town agrees that fireworks are not an appropriate activity for the Refuge. Not only is this activity
prohibited by the Town’s Beach and Park and Rules and Regulations, it is also illegal to possess or use
fireworks under State law.

FWS Position on Jet Skiing/Personal Watercraft

The CCP/EIS states the use of personal watercraft, defined as “small vessels that use an inboard motor
to power a water jet pump as the primary source of power,” is not an appropriate activity for the
Refuge. °" Although the CCP/EIS lacks any supporting literature on this issue, the FWS states the use of
personal watercraft can disrupt migratory birds, including their habitat and food resources."

Town of Chatham Position

The Town of Chatham agrees that jet skiing and use of other personal watercraft is not an appropriate
activity; jet skiing is also prohibited by Town of Chatham Bylaw 265-7.H. (5) and 265-7.H. (6).
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FWS Position on Recreational Over-Sand Vehicle Use

In the CCP/EIS the FWS concludes that the use of over-sand vehicles (OSVs) is not an appropriate activity
for the Refuge and is furthermore not consistent with two Executive Orders concerning national wildlife
refuge safety with respect to OSVs.”

Town of Chatham Position

The Town agrees the use of OSVs is not appropriate within the Monomoy NWR; this activity is also
prohibited by the Town’s Beach and Parks Rules and Regulations.

FWS Position on Pets

In the CCP/EIS the FWS asserts the presence of pets is not appropriate for Monomoy NWR. Currently
leashed pets are only allowed on the Morris Island portion of the Refuge. The CCP/EIS maintains the
presence of domesticated dogs can disrupt Refuge wildlife, including migratory bird species.””
Consequently the CCP/EIS proposed to ban pets throughout all of the Refuge.

Town of Chatham Position

The Town has fully addressed this issue in the Town’s Beach and Parks Rules and Regulations: dogs, cats,
horses and all other pets and animals are prohibited on Town beaches and beach areas from May 1-
September 15 to avoid conflicts with humans and wildlife. However, dog walking is an important
activity for many local residents, particularly during the offseason. The Town disagrees with the FWS
conclusion regarding the presence of dogs and asks it to consider allowing dog walking in designated
areas at designated times, requiring and enforcing that they are restrained by a leash.

FWS Position on Organized Picnicking

Although the FWS does not encourage picnicking, the Service understands that it occurs “incidentally to
the priority public uses”.”" The CCP/EIS identifies potential concerns with organized picnicking and does
not find it to be an appropriate activity for the Refuge. Concerns include an increase in pests and

scavengers and a need for increased monitoring and refuge resources.”"

Town of Chatham Position

The Town could not disagree more strongly with this conclusion. Picnicking has been found to be an
appropriate Refuge activity in the past and has been allowed in the Refuge for many decades. The Town
contends that this activity should be allowed to continue with the stipulation outlined in the CCP/EIS:
“leave-no-trace, carry-in-carry-out...all food containers, bottles, and other waste and refuse must be
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taken out”.”™ The Town further asserts that it would be more reasonable to limit the activity to
designated areas and times as is specified in the Town’s Beach and Park Rules and Regulations.

FWS Position on Hiking, Walking and Jogging

Although the CCP/EIS states that jogging might be more likely to disturb birds found on the Refuge than
slow moving activities,” hiking, walking and jogging were later found to be appropriate uses for
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Monomoy National Wildlife Refuge.™ The CCP/EIS asserts that hiking, walking and jogging are believed
to have the same impacts on the Refuge and its wildlife as other primary public uses.”™"

Town of Chatham Position

The Town agrees jogging is a compatible use for the Refuge, and has been for many decades. This
activity, along with hiking and walking, is low impact and should not be constricted or prohibited.

FWS Position on Kite-Boarding

The CPP/EIS asserts kite-boarding/kite-surfing—a “surface water sport that has been described as
combining wakeboarding, windsurfing, surfing, paragliding, and gymnastics into one extreme sport
is not an appropriate activity for the Refuge due to reasons of human safety and protection of nesting
birds in the area. According to the CCP/EIS Monomoy NWR staff has seen an increase in kite-boarding
since 2006; the CCP/EIS also cites observational, rather than empirical, data with respect to the impacts
kite-boarding may have on nesting migratory bird species.
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Town of Chatham Position

The Town recognizes kite-boarding as a growing recreational activity and is considering steps to regulate
it in both the Town Beach and Park Rules and Regulations and Waterways bylaws. The Town further
asserts that the sources included in the CCP/EIS to defend the proposed prohibition are insufficient; the
two citations used as justification are either outdated or not empirical. Until strong peer reviewed
research is conducted and more significant conclusions reached, the Town contends kite-boarding
should continue to be regulated under current or future Town rules and regulations.

FWS Position on Commercial Tours, Ferry Service, Guided Trips, and Outfitting

Commercial tours and guided trips are designated as appropriate Refuge activities under the CCP/EIS
under a new special permitting structure. The CCP/EIS states that special use permits and concession
permits will ensure Refuge resources are not significantly impacted, and that this additional permit
requirement will result in minimal administrative requirements and no additional facilities.”"

Town of Chatham Position

Contrary to what is included in the CCP/EIS, the Town contends the current policy under which these
services are allowed is very limited; currently only one commercial provider is able to access the Refuge
for guided tours. Having only a single vendor for these services presents a hardship to the public who
may not be able to secure a spot on a tour given the limited space and schedule of the existing provider
or any new single provider that may be selected in the future. Unless additional permits are allowed,
commercial opportunities for Chatham area businesses will continue to be limited, as well as any future
businesses which may wish to offer guided trips on the Refuge. The Town recommends FWS change its
policy to allow for multiple service providers.

FWS Position on Commercial Wildlife and Landscape Filming and Photography

Commercial filming and photography is deemed as an appropriate Refuge activity under the CCP/EIS
under special permit only.”"
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Town of Chatham Position

Regulating commercial photography under the proposed permitting structure is over-burdensome and
too general to be effective. There is a wide range of activities that fall under the umbrella of commercial
wildlife photography and filming; ranging from freelance photography to film crews working on specific
projects. The Town recommends that the proposed regulations be changed to clarify the specific
commercial uses that would require permits from those of lesser impact which might be self-guided.

c. Other Water Related Activities

FWS Position on Dredging

The FWS proposed to review and participate in discussions regarding dredging and dredged material
placement in areas surrounding Monomoy. The Service also intends to determine the appropriateness
of utilizing dredged material to protect habitat from erosion and sea level rise in non-wilderness areas.

The Town of Chatham Position

The Town has an extensive dredging and disposal program to maintain safe navigation throughout
town-managed coastal waters. The Town has recently been approved for a 10-year dredging and
disposal permit (valid through 2024) by various local, state and federal agencies. Prior to approval, this
effort underwent extensive regulatory review, including comment from the FWS. The Town welcomes
and encourages comments from the FWS during the permitting process on projects that propose
dredging or placement of dredged materials in the immediate vicinity of the Monomoy NWR. This right
is afforded to any abutter or impacted party to a proposed project. However, as previously discussed
the Town does not recognize the right of the FWS to exert jurisdiction over activities within the open
water or the submerged lands within the DOT. The CCP is unclear as to whether it is the intention of the
FWS to now claim sole authority over public dredging projects, including those where permits have
already been approved. The Town would strongly oppose such an effort by FWS if that is the intent.

With respect to the placement of dredged materials, the Town would welcome the opportunity to
discuss placement within the Refuge from town sponsored dredging projects. This material could be

used for erosion protection, habitat enhancement or other similar purposes.

FWS Position on Moorings and Anchoring Zones

The CCP/EIS proposes to prohibit moorings within the Declaration of Taking in order to protect eelgrass.
FWS also intends to evaluate the need for “no-anchoring zones” to minimize disturbance to eelgrass.

Town of Chatham Position

The permitting and location assignment of moorings within the Town’s waters are under the jurisdiction
of the Harbormaster as provided for in MGL Ch.91 10A, Ch. 102, and Chapter 265 of Chatham’s
Waterways Bylaws. The temporary anchoring of vessels is also under the jurisdiction of the
Harbormaster as codified in MGL Ch.102 and Chapter 265 of the Waterways Bylaws. In addition, the
Town follows guidance contained within the South Coastal Harbor Management Plan; a state approved
Harbor Management Plan. This plan places an emphasis on resource protection and includes
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recommendations for proper mooring management, placement, and tackle use within the waters in the
vicinity of Monomoy NWR.

Accordingly, the Town does not support the proposed outright prohibition of mooring placement within
the waters of the DOT. There are currently no mooring permits issued for the waters defined by the
exterior limits of the DOT, and it is not anticipated that the need for moorings will arise in the near
future within that zone. Regardless, the Town reserves the right to consider the placement of moorings
within this area in the future if an appropriate need and use are identified. Eelgrass beds can be properly
and effectively protected from moorings using new technologies that minimize or eliminate the
likelihood of mooring tackle impacting eelgrass meadows and benthic habitat. Furthermore, there are
many locations devoid of eelgrass where mooring placement would result in no impacts to this resource.
Should there ever be a need for public moorings within the DOT the Harbormaster would carefully
review the proposed mooring placement and mooring tackle to ensure that the placement and tackle
used minimize any potential impacts to sensitive habitat.

VI. NEPA Assessment of FWS Step Down Plans

The CCP/EIS provides great detail on the Monomoy NWR physical and biological environment while
providing scant information about certain fundamental components of FWS’s regulatory plans going
forward. Instead, the CCP/EIS states these regulatory plans will be developed using a step-down
management process. While the FWS has authority to employ step-down management planning, it
cannot utilize this process to avoid complying with the Administrative Procedure Act (APA) or the
National Environmental Policy Act (NEPA). The former establishes procedural requirements to ensure
adequate public notice and comment, and the latter requires FWS to take a “hard look at environmental
consequences” of its actions.™

The CCP/EIS states that the FWS will prepare ten step-down management plans, although in certain
instances, these are not promised until a full five to seven years after publication of the final CCP/EIS.
These promised plans include the following:

e The Annual Habitat Work Plan

e The Inventory and Monitoring Plan, within two years

e The Hunt Plan, within two years

e The Fishing Plan, within two years

e The Wilderness Stewardship Plan, within three years

o The Integrated Pest Management Plan, within four years

e The Visitor Services Plan, within five years

e The Avian Disease Contingency Plan, within five years

e The Sign Plan, within five years

e The Cultural Resources Management Plan, within seven years.

The Town is concerned that most of the step-down plans are common to all CCP/EIS Alternatives,
indicating that a range of options has not been considered and there has been no “hard look” at, or

meaningful opportunity for, public input on these actions.

In general, NEPA compliance with step-down management plans is determined by whether the plans are
properly tiered to the Environmental Impact Statement (EIS).”" Tiered analyses are viewed as a whole
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to determine whether they address all the impacts of an action. However, tiering does not eliminate the
EIS requirement when a proposed project significantly affects the environment. Rather, an agency must
prepare a new EIS to evaluate significant issues that arise during implementation of its management
program. The FWS policy for step-down plans confirms that such plans “should include public
involvement and [NEPA] compliance documentation, as appropriate”.“" When management plans are
not available for inclusion in a CCP/EIS, the larger document includes notice that the plans are
forthcoming. Preparation of compatibility determinations is required “[flor public use plans or other
step-down management plans dealing with proposed uses of the Refuge,”®™ even when the plans are
appended to the CCP/EIS at a later date. Fundamentally, the cumulative effects of all management

actions, including those adopted through later tiered decisions must be adequately analyzed.

While the CCP/EIS generally follows this prescribed format, it does not provide the level of detail
required to obtain public input and analyze issues to be addressed in the many purportedly forthcoming
step-down plans. Rather, the document generally states several times that additional NEPA analysis
may be required for step-down plans and adaptive management, depending upon what management
actions are taken.” The CCP/EIS generally describes all step-down plans it authorizes and lists some of
the considerations involved in developing these plans,™ but this in no way provides the level of detail
as to what the FWS will need to consider to develop and implement these plans. This is no surprise as
the authors of the CCP/EIS would not be able to predict what the FWS intends to do in future years.

Regardless, the FWS proposes to exclude the following broad management actions from further public
input and NEPA analysis, claiming these issues have already been adequately discussed and analyzed:
(i) development of the habitat management plan; (ii) development of the inventory and monitoring
plan; (iii) expanding or reducing the Refuge’s priority public use program, such as by allowing waterfowl
hunting; (iv) small construction improvement projects, such as expanding refuge headquarters and the
visitor contact station; (v) operations and management of existing infrastructure and facilities; (vi) law
enforcement activities; (vii) control of invasive plants; and (viii) conducting a predator management
program.”" On the other hand, the FWS commits to undertaking additional NEPA analyses in three
narrow, select instances: (i) allowing deer hunting; (ii) new building construction; and (iii) installing a
wind turbine.®™ While certain of the excluded actions may in fact be routine, others—such as habitat
management, changes in allowable priority uses, and construction projects and visitor accommodations

on the “mainland,” —are clearly not.

For example, the Habitat Management Plan (HMP) provides guidance for selecting among management
strategies, methods of treatment, timing for actions, and indices for success.™" These are arguably
among the most important activities conducted in the Refuge, and therefore may result in among the
greatest environmental impacts. The FWS acknowledges this fact by stating that the follow-on annual
habitat work plan and inventory and monitoring plan are the highest priority of the step-down plans.”"
In light of the importance of these activities, the CCP/EIS states that sections of the HMP “that require
public review are presented within this document and will be incorporated as an appendix in the final
version of the CCP”.“" Unfortunately, the CCP/EIS contains no further discussion of the content of the
HMP, the scientific studies upon which it will be based, or the potential range of management actions.
The only mention of its content is contained in the section of the document that excludes the HMP from
further NEPA review, where it states the HMP will include beach shoreline, dune grassland, and
wetlands habitat management programs.™"" Merely appending a completed description of an agency
action to a final EIS at some subsequent point in time, when it is not included in the draft for public
review, is not permissible under NEPA.
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The FWS treatment of the annual habitat work plan in the CCP/EIS is similarly flawed. Such a plan
“details incremental (or annual) tasks in support of goals and objectives” and uses the information
collected through management activities “to help select the management strategy or strategies with the
most positive effect on refuge resources as a whole”.”"" Because of the adaptive nature of these
strategies, they cannot be described in the CCP/EIS at this time, even if the document contained an
attempt to do so. In light of the fact that the CCP/EIS is not expected to be revised for fifteen years, it is
a near certainty that advances in science and management will lead to far different work plans than can
be anticipated at this time. The CCP/EIS provides the FWS with inappropriate discretion to select any
plans, at any time, without additional review, rather than providing for required additional public input

and NEPA analyses for these plans as they evolve.

Equally unclear is whether the visitor service and wilderness stewardship step-down plans will be
subject to further NEPA review, even though both have the potential to include significant actions. The
former will develop strategies and actions to improve visitor services, which could include
transportation alternatives or other activities that may be long-range. From a narrow FWS perspective,
these actions may only require increased staffing and funding, ™™ but they may well produce
fundamental changes to the Quitnesset neighborhood and the greater Chatham community. The latter
will “provide detailed, specific, and measurable stewardship strategies and implementation schedules,”
and will describe “appropriate and compatible uses and associated determinations”.”** Those actions
are undoubtedly substantive in nature, and must receive the appropriate analysis and public comment
opportunity required by NEPA. However, there is no substantive discussion of either the visitor plan or
the wilderness stewardship plan in the CCP/EIS, and no FWS commitment that it will ever be provided.
Other step-down plans listed in the CCP/EIS similarly fail to meet NEPA review requirements. In many
cases, the FWS relies on existing, forthcoming, or potentially forthcoming compatibility determinations
(CDs) to make major management decisions or to identify management changes to come. The CCP/EIS
has already updated previous refuge compatibility determinations and found some activities that were
previously determined to be compatible are now incompatible “due to changes in refuge wildlife,
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habitat, policy, or other aspects of the use”. Many of these CDs relating to important issues provide
far too little information to satisfy NEPA requirements.

The fishing plan is of particular concern to the Town. While the CCP/EIS contains CDs for several types
of fishing, with the exception of non-mechanized harvest of shellfish—which contains an extensively
detailed and refuge-specific discussion—the included CDs are so limited in their scientific analyses that
they fail NEPA's “hard look” standard. These CDs also do not consider options that could accommodate
reasonable uses or reasonable modifications of uses to preclude an incompatibility determination. For
example, the main justification for disapproving the CD for fisheries harvest using bottom tending gear is
that such gear allegedly damages eelgrass beds. No alternative was considered, however, that allows
for such harvest outside of areas with eelgrass. Further, while waterfowl hunting is determined to be a
compatible use, neither the CCP/EIS nor the CD discuss in any detail how that new activity will be
managed.”" The CDs for licensing of guides and integrated pest management are additional examples
where the CCP/EIS provides very basic guidelines for future management choices, but no actual
management alternatives for public comment.

Lastly, the failure of FWS to adequately describe management alternatives and the over-reliance on
future step-down plans prevents a full analysis of the cumulative impacts of management actions as
required by NEPA. With the large number of step-down plans and the wide range of management
measures that are expected to be developed after the CCP/EIS is finalized, there is no way for the Town
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or the public to anticipate what actions will actually be taken over the course of fifteen years or evaluate
their impacts.
VII. Conclusion

The Town of Chatham appreciates the opportunity to provide these detailed comments on the CCP/EIS.
As is evident from our comments, the Town vigorously disagrees with the FWS position on several
significant issues including the Eastern boundary and the regulation and jurisdiction over the open
waters and submerged lands within the DOT. We have provided justification as to why the Town
opposes the prohibition and/or limitation of certain activities historically conducted within the Refuge.
With regards to the regulation of fishing and shellfishing, we encourage FWS to take a science-based
approach, using science specifically conducted on local fishing methods and in local fishing grounds. We
have encouraged FWS to take a hard look at how successful the Town of Chatham has been in managing
our local fisheries. As far as the issue of NEPA compliance, these comments identify the deficiencies
within the CCP/EIS and where more analysis is needed. Where the Town agrees with the FWS, we have
identified those areas as well.

As was stated in the introduction, the Town seeks to build on our past history of collaboration with the
FWS as we move forward to work through these issues with the goal of arriving at mutually beneficial
outcomes. In this regard it may be most productive to begin with addressing the issues of management
and uses within the Refuge and open waters before tackling the more difficult issues of ownership and
boundaries.

In the coming months the Town of Chatham looks forward to working with the FWS on these difficult
issues. We stand ready to provide any information, to attend any meeting and to make all our resources
available to FWS in a sincere effort to resolve our differences. Ultimately this may not be possible, but
from our perspective the stakes are too high, the consequences too great for us not to try to do so. The
residents of the Town of Chatham deserve no less.
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